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ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 

 This case comes before the Commission for disposition of the employer’s appeal 
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held 
the claimant not disqualified from receipt of benefits and charged the employer’s 
account. 
 
 The issue before the Commission is whether the claimant was discharged by 
the employer for misconduct connected with work as provided in Section 443.101(1), 
Florida Statutes. 
 
 The referee’s findings of fact state as follows:   
 

The claimant worked as an activities certified nursing assistant 
for a nursing facility.  The claimant worked for the employer from 
August 15, 2012, through July 30, 2013.  One activities certified 
nursing assistant was assigned per floor.  During the claimant’s 
employment, she was trained to complete resident’s chart [sic] by 
the end of the month, and to chart residents’ activities even for the 
days she was absent.  On July 28, 2013, the claimant charted 
residents’ activities for July 30 and 31, 2013 due to her not 
returning to work until August 1, 2013.  On July 30, 2013, the 
director of nursing discovered that the claimant completed 
charting for future dates.  Later that day, the administrator 
discharged the claimant due to falsification of documents. 
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 Based on these findings, the referee held the claimant was discharged for 
reasons other than misconduct connected with work.  Upon review of the record and 
the arguments on appeal, the Commission concludes the referee’s decision is 
supported by competent, substantial evidence and is in accord with the law; 
accordingly, it is affirmed. 

 
The employer contends, contrary to the claimant’s testimony, that the charts 

showed the claimant charted two weeks in advance.  The issue here is not hearsay, 
but the closely-related “best evidence rule.”  As a general matter, the best evidence of 
what a document shows is a copy of the document itself.  See generally §§90.951-58, 
Fla. Stats.  The employer did not provide any such chart for the hearing.  This 
failure deprived the appeals referee of the opportunity to determine the admissibility 
of this evidence and to evaluate its weight.  The Commission thus finds no error in 
the referee’s determination as to the employer’s lack of competent, substantial 
evidence of misconduct.  The remaining question is whether the claimant’s own 
testimony established she was discharged for acts of misconduct connected with 
work within the meaning of the law.   
 
 Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that 
misconduct connected with work, “irrespective of whether the misconduct occurs at 
the workplace or during working hours, includes, but is not limited to, the following, 
which may not be construed in pari materia with each other”: 
 

  (a)  Conduct demonstrating a conscious disregard of an 
employer's interests and found to be a deliberate violation or 
disregard of the reasonable standards of behavior which the 
employer expects of his or her employee.  Such conduct may 
include, but is not limited to, willful damage to an employer’s 
property that results in damage of more than $50; or theft of 
employer property or property of a customer or invitee of the 
employer.  
 
  (b)  Carelessness or negligence to a degree or recurrence that 
manifests culpability or wrongful intent, or shows an intentional 
and substantial disregard of the employer's interests or of the 
employee's duties and obligations to his or her employer.  
 
  (c)  Chronic absenteeism or tardiness in deliberate violation of a 
known policy of the employer or one or more unapproved absences 
following a written reprimand or warning relating to more than 
one unapproved absence.  
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  (d)  A willful and deliberate violation of a standard or regulation 
of this state by an employee of an employer licensed or certified by 
this state, which violation would cause the employer to be 
sanctioned or have its license or certification suspended by this 
state.  
   
  (e)1.  A violation of an employer's rule, unless the claimant can 
demonstrate that:  

a.  He or she did not know, and could not reasonably 
know, of the rule's requirements;  
b.  The rule is not lawful or not reasonably related to the 
job environment and performance; or  
c.  The rule is not fairly or consistently enforced. 
2.  Such conduct may include, but is not limited to, 

committing criminal assault or battery on another employee, 
or on a customer or invitee of the employer; or committing 
abuse or neglect of a patient, resident, disabled person, 
elderly person, or child in her or his professional care. 

 
 The record reflects the employer did not submit a copy of its rules or recite any 
explicit rule of the employer that the claimant was discharged for violating.  Nor did 
the employer contend the claimant committed criminal assault or battery on another 
employee, or on a customer or invitee of the employer; or that she committed abuse 
or neglect of a patient, resident, disabled person, elderly person, or child in her 
professional care.  The claimant is thus not disqualified pursuant to subparagraph 
(e) of this provision. 
  
 The record reflects both parties agreed that the standard ethical “rule” for 
nurses, or a component of any standard of ethics for nurses, is that a nurse does not 
document what she does not see.  As noted in the referee’s findings, the claimant 
testified that she violated this rule or ethical standard at the direction of the 
employer and that she was trained by the employer to, in effect, backdate activities 
that occurred during her days off.  The employer’s witness, who did not train the 
claimant, averred that no one would have given her such a directive or such 
training.  The Commission takes seriously the import of the claimant’s testimony 
and the employer’s argument.  However, the referee’s finding the claimant was so 
trained is supported in the record.  Moreover, the Commission makes note of the 
employer’s request for review, which states in pertinent part “. . . we tell our 
employees that if they are absent they must chart in the [residents’] medications and 
activities after they get back.”  [Emphasis in original.]  Thus, the employer has 
effectively refuted its own primary argument that the claimant would not have been 
given such training. 
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 Given the fact that the claimant was directed to violate nursing standards, 
and moreover, was given a directive to complete each chart “at least by the end of 
the month,” the Commission finds that the claimant was caught between the 
proverbial rock and a hard place.  As such, her choice of which rule to violate will not 
suffice to support a finding of misconduct under the provisions of either 
subparagraph (d) or (a) of the above-quoted section of the law.  See Bulkan v. Florida 
Unemployment Appeals Commission, 648 So. 2d 846 (Fla. 4th DCA 1995), in which a 
worker violated a rule at the request of a manager and Copp v. 4126, Inc., 616 So. 2d 
87 (Fla. 4th DCA 1993), in which a worker obeyed a rule instead of a verbal 
directive.  Both workers were held to have been discharged for reasons other than 
misconduct.  See also Daniels v. Florida Unemployment Appeals Commission, 531 
So. 2d 1047 (Fla. 2d DCA 1988), in which the court found no misconduct where a 
nurse's aide left a patient unattended, resulting in the patient’s injury, in order to 
stop a second patient from leaving the facility. 
 
 A decision of an appeals referee cannot be overturned by the Commission if the 
referee's material findings are supported by competent, substantial evidence and the 
decision comports with the legal standards established by the Florida Legislature.  
Upon review, the Commission concludes that the record adequately supports the 
referee's material findings.  Moreover, the referee's conclusion is a correct 
application of the pertinent laws to the material facts of the case. 
 

The referee's decision is affirmed.  The claimant is not disqualified from 
receipt of benefits as a result of this claim.  

 
 It is so ordered. 

REEMPLOYMENT ASSISTANCE APPEALS COMMISSION 
Frank E. Brown, Chairman 
Thomas D. Epsky, Member 
Joseph D. Finnegan, Member  
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