STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellant
R.A.A.C. Order No. 13-07223

vs.
Employer/Appellee

Referee Decision No. 13-64010U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the claimant’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision wherein
the claimant was held disqualified from receipt of benefits and the employer’s
account was noncharged.
Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.
The referee’s findings of fact state as follows:
The claimant began working as an activities administrator at the
employer of record, a skilled nursing facility. The claimant began
work on February 15, 2012. On or about April 2, 2013, the
claimant gave the employer a physician’s excuse that the claimant
should be excused from work until May 10, 2013. On April 2,
2013, the claimant requested leave under FMLA (Family [and]
Medical Leave Act). On or about April 2, 2013, the claimant left
Florida for Texas. The claimant failed to submit the FMLA paper
work with[in] the 15-day requirement. The claimant’s FMLA
paper work asserted that the claimant was totally disabled. On
April 23, 2013, the employer requested the claimant undergo
examination by the employer’s physician for a second medical
opinion as allowed by FMLA rules and regulations. The claimant
refused to attend the physician’s appointment as requested by the
employer. On May 8, 2013, the claimant flew from Texas to
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Florida to see her own physician located in the vicinity of the
employer. On May 10, 2013, the claimant did not return to work.
The employer informed the claimant that she had taken an
unauthorized leave of absence because the claimant had failed to
submit her FMLA paper work within the 15-day requirement and
failed to comply with the employer’s request for a second medical
opinion. The employer knew that the claimant had been living in
another state since close to after the time the claimant requested
her leave under FMLA. The employer notified the claimant that it
had begun searching for a replacement if the claimant did not
return to her position. The claimant never returned back from
leave. The claimant was effectively discharged on March 29, 2013,
the last day that the claimant physically worked for the employer
because she did not return to work and was not on authorized
leave.
Based on these findings, the referee held the claimant was discharged for
misconduct connected with work. Upon review of the record and the arguments on
appeal, the Commission concludes the record was not sufficiently developed and the
findings are incomplete. In addition, procedural errors occurred during the hearing
process; consequently, the case must be remanded.
Section 443.036(30), Florida Statutes, states that misconduct connected with
work, “irrespective of whether the misconduct occurs at the workplace or during
working hours, includes, but is not limited to, the following, which may not be
construed in pari materia with each other”:
(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee.
(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.
(c) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.
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(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.
(e) A violation of an employer's rule, unless the claimant can
demonstrate that:
1. He or she did not know, and could not reasonably
know, of the rule's requirements;
2. The rule is not lawful or not reasonably related to
the job environment and performance; or
3. The rule is not fairly or consistently enforced.
In this case, the employer contends that the claimant was either terminated, or
deemed to have quit, for three reasons: (1) she failed to provide medical certification
as requested by the employer and required by the Family and Medical Leave Act
(“FMLA”) on a timely basis; (2) she failed to comply with the employer’s FMLAauthorized request to visit a physician selected by the employer in order to obtain a
second opinion as to her need for medical leave; and (3) she failed to return to work
at the conclusion of her requested leave period. The referee concluded that, as to the
second and third contentions, the employer had established that the claimant was
subject to disqualification for misconduct as defined in Section 443.036(30)(a),
Florida Statutes. These conclusions, however, are clearly erroneous as to the second
issue and premature as to the third. With respect to the first two issues, there is no
basis in the record to conclude that the claimant’s actions or inactions with respect
to FMLA medical certification can be deemed misconduct under the reemployment
assistance law. As to the third issue, the claimant contended that she did not return
from leave because she believed she had been discharged, and the referee’s decision
does not adequately address this contention.
1. Timeliness of the Claimant’s Medical Certification
At the hearing before the appeals referee, the claimant testified that she took a
leave of absence because she had been sexually harassed and was suffering from
“post traumatic” syndrome. She then went to Texas where she had family who could
assist her with emotional and financial support. Prior to doing so, she provided her
Florida treating physician with a copy of the medical certification paperwork from
her employer on April 3, 2013, a day after she began her leave. According to a note
submitted by the claimant’s treating physician, because of an oversight in the
physician’s office, the paperwork was not faxed to the employer until April 18, 2013,
one day after it was due.
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The medical certification provision of the FMLA regulations states that “[t]he
employee must provide the requested certification to the employer within 15
calendar days after the employer’s request, unless it is not practicable under the
particular circumstances to do so despite the employee’s diligent, good-faith
efforts . . . .” 29 C.F.R. §825.305(b). In the commentary to the 2008 revision to the
regulations, the Department of Labor advised that “employers should be mindful
that employees must rely on the cooperation of their healthcare providers and other
third parties in submitting the certification and that employees should not be
penalized for delays over which they have no control.” 73 Fed. Reg. 67934, 68011
(November 17, 2008). In the absence of evidence that the claimant did not make
reasonably diligent efforts to secure the medical certification timely, we hold, as we
have previously, that whether or not the delay in providing the initial medical
certification imperils FMLA protection, it does not constitute misconduct within the
meaning of the reemployment assistance law. See R.A.A.C. Order No. 14-00132
(May 27, 2014).
2. Failure to Cooperate with the Second Opinion
The record reflects that on April 23, 2013, while the claimant was in Texas with
family, the vice president of human resources advised the claimant that she was
required to see the employer's physician in Florida the next day, April 24, and the
vice president admitted he knew the claimant was in Texas at the time he gave her
this instruction. The claimant was unable to comply with the employer's
requirement because she was in Texas, the physician's appointment was in Florida,
and she could not reschedule a flight she had already planned for May 8 on such
short notice. The Commission notes that the employer did not offer to reschedule
the appointment for the second opinion in Florida to a later date or offer the
claimant the opportunity to see a physician in Texas at that time. Additionally, the
claimant testified that, when she was told about the April 24 doctor’s appointment,
she explained to the vice president of human resources that she could not make the
appointment on such short notice, but that she was seeing her doctor on May 8. She
testified that the vice president of human resources told her to “keep him posted”
and not to worry about her position, and that he would try to find a doctor for her to
see in Texas.
While the referee reasoned that the claimant should have attempted to alter
her travel arrangements to meet with the employer’s physician, being given less
than 24 hour notice to return to Florida from Texas to meet with the employer’s
physician was clearly unreasonable under the circumstances. While the second
opinion provision of the FMLA (29 U.S.C. §2613(c) & 29 C.F.R. §825.307(b)) does not
provide a specific amount of time for an employee to comply with the request to visit
a physician selected by the employer, the touchstone of the various notice provisions
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of the FMLA is reasonableness. 1 The claimant cannot be held disqualified for failing
to attempt compliance with such an unreasonable demand. Accordingly, the
referee's conclusion that the claimant did not demonstrate the propriety of her
actions by attempting to change her flight to meet with the employer's physician and
by not complying with the employer's request for a second physician's opinion is
rejected. If the claimant was discharged simply because she did not attend the
April 24 doctor’s appointment, the discharge was for reasons other than misconduct.
On remand, however, if the employer contends that it attempted to make other
arrangements for the claimant to visit a second physician and that she failed to
cooperate, the referee must develop the record and make specific findings as to that
issue.
3. Whether the Claimant Failed to Return from Leave
As to the final issue, we note, initially, that the employer's witnesses gave
inconsistent testimony regarding whether the claimant was discharged or quit and,
if she was discharged, when and why she was discharged. The employer's
administrator and vice president of human resources both testified the claimant was
discharged when she was absent without notice on May 13 and 14, 2013, after the
Friday, May 10 expiration of her doctor’s note, but the administrator also testified
that the claimant was discharged effective March 29, 2013, because she was on an
unauthorized leave. This latter contention implies that the employer had
retroactively denied the claimant’s FMLA leave when she allegedly failed to
cooperate with the request for a second opinion. The administrator later testified
that the claimant's job was still open and that the claimant had never been sent any
COBRA documentation. This witness, therefore, appears to be taking the contrary
positions that the claimant was discharged (and states when the claimant was
discharged) and that the claimant quit though job abandonment. On remand, the
referee is directed to determine exactly when and why the claimant was separated
from the job and to consider these inconsistencies in the employer's testimony when
resolving credibility issues.
The vice president of human resources testified that he had advised the
claimant that the employer was advertising for her job and that she would be
replaced if the employer found someone to replace her before she returned to work.
The claimant testified that she was later told by coworkers that her job had been
posted, and when she was next able to reach the vice president of human resources,
he told her she was discharged for failing to attend the April 24 appointment. The

1

See generally 29 U.S.C. §§2612(e)(1) and 29 C.F.R. §§825.305(b).
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claimant further testified that after she went to her physician's appointment in
Florida on May 8, 2013, she contacted the employer regarding returning to work and
was told she had been terminated and was not allowed on the property. The
claimant, however, did not identify the person with whom she spoke on this occasion.
When an employer’s words or actions reasonably lead a worker to believe a
separation has taken place or is taking place, the worker’s reaction is not to be
construed as a voluntary leaving of work. LeDew v. Unemployment Appeals
Commission, 456 So. 2d 1219 (Fla. 1st DCA 1984). The referee is directed to
consider whether the employer's words or actions reasonably caused the claimant to
believe she had been discharged, and if so, whether this occurred before the date the
claimant was due to return from leave. We also note that the claimant contends her
leave was to extend until May 14, 2013, while the employer contends that her last
day of leave was May 10, 2013. The referee should address this issue as well in the
findings.
The Commission notes that the referee repeatedly went back and forth between
the claimant and the employer's witnesses rather than adducing one witness'
testimony at a time, completing that testimony, and then going to the other party for
rebuttal. This practice is improper and hinders the clear and logical development of
the record. The referee should refrain from this practice and should complete the
direct questioning of a witness, proceed to cross-examination and then rebuttal, and
then proceed to the next witness.
Because the foregoing issues must be resolved before the Commission can
dispose of this case, the referee’s decision is vacated and the case is remanded for
such further proceedings as are necessary. The referee shall specifically address and
resolve not only the conflicts in evidence between the parties, but also the internally
conflicting evidence and positions of the employer’s witnesses. The referee shall
then address whether the claimant quit or was discharged and whether the
claimant’s separation was under such circumstances that she should be disqualified
from receipt of benefits.
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The decision of the appeals referee is vacated and the case is remanded for
further proceedings.
It is so ordered.
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
Frank E. Brown, Chairman
Thomas D. Epsky, Member
Joseph D. Finnegan, Member
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