STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellee
R.A.A.C. Order No. 13-05849

vs.
Employer/Appellant

Referee Decision No. 13-47345U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of an appeal of the
decision of a reemployment assistance appeals referee pursuant to Section
443.151(4)(c), Florida Statutes. The referee’s decision stated that a request for
review should specify any and all allegations of error with respect to the referee’s
decision, and that allegations of error not specifically set forth in the request for
review may be considered waived.
The referee's finding that the claimant's original schedule request was to be off
work by 4 p.m. on Sundays is corrected to reflect that his original request was to be
off between 9 a.m. and 11 a.m. on Sundays. The referee's finding that the claimant
was told on Monday, April 15, 2013, that the employer could no longer accommodate
his Sunday requests and that it was mandatory that he work on Sundays is
corrected to reflect that this occurred on April 13, 2013. Modification of these
findings, however, does not affect the legal correctness of the referee's ultimate
decision. The Commission also notes that the employer's witness, the director of
housekeeping, testified that he could have accommodated the claimant's schedule
requests, but that he chose not to do so. Under Title VII, a covered employer 1 is
required to provide reasonable accommodations for an employee’s religious practice
if it can do so without undue hardship on the conduct of the employer’s business. 42
U.S.C. §§2000e(j) & 2000e-2(a)(1). Reasonable accommodations for an employee’s
religious practice include schedule adjustments. 29 C.F.R. §1605.2(d). The
employer’s witness’s testimony did not establish that providing this accommodation
would be an undue hardship. We also note that denying the claimant
unemployment compensation for a separation brought about by failure to work a
Although the specific issue of Title VII coverage was not addressed, the employer's witness at one
time stated that more than 30 employees worked in one department of the client location, which is
twice the coverage threshold. See 42 U.S.C. §2000e(b).
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specific schedule due to religious practices may violate the First Amendment.
Hobbie v. Unemployment Appeals Commission, 480 U.S. 136 (1987). Based on these
legal principles, the Commission concludes that the referee properly held that
claimant had good cause attributable to the employer for voluntary separation.
Upon appeal of an examiner’s determination, a referee schedules a hearing.
Parties are advised prior to the hearing that the hearing is their only opportunity to
present all of their evidence in support of their case. It is the referee’s responsibility
to develop the hearing record, weigh the evidence, resolve conflicts in the evidence,
and render a decision supported by competent and substantial evidence. While
hearsay evidence is admissible at a hearing, it can only be used to supplement or
explain other evidence, and is not sufficient in itself to support a finding of fact
unless admissible over objection in a civil action. Fla. Admin. Code R. 73B20.024(3)(d). Such evidence, in fact, may not be considered as “competent evidence.”
The “Appeals Information” pamphlet provided to the parties prior to the hearing
placed them on notice that “the best type of evidence is testimony from someone who
was present when an event occurred and can answer specific questions about what
happened” and that documents or affidavits standing alone are normally regarded
as “hearsay” and may be insufficient to prove a case.
By law, the Commission’s review is limited to those matters that were
presented to the referee and are contained in the official record. A decision of an
appeals referee cannot be overturned by the Commission if the referee’s material
findings are supported by competent and substantial evidence and the decision
comports with the legal standards established by the Florida Legislature. The
Commission cannot reweigh the evidence or consider additional evidence that a
party could have reasonably been expected to present to the referee during the
hearing. Additionally, it is the responsibility of the appeals referee to judge the
credibility of the witnesses and to resolve conflicts in evidence, including testimonial
evidence. Absent extraordinary circumstances, the Commission cannot substitute
its judgment and overturn a referee’s conflict resolution.
The parties were advised prior to the hearing that the hearing was their only
opportunity to present all of their evidence in support of their case to the referee.
Having considered all arguments raised on appeal and having reviewed the hearing
record, the Commission concludes that no legal basis exists to reopen or supplement
the record by the acceptance of any additional evidence sent to the Commission or to
remand the case for further proceedings. The Commission concludes the record
adequately supports the referee’s material findings and the referee’s conclusion is a
correct application of the pertinent laws to the material facts of the case.
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The referee's decision is affirmed.
It is so ordered.
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
Frank E. Brown, Chairman
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