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	PETITIONER:
	

	Employer Account No. - <2891161>
	

	<SOL MARINE SERVICES INC>
	

	<4309 AUTUMN RIDGE LANE
SANDUSKY OH  44870>
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2009-60883L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <March 26, 2009>, is <REVERSED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <November, 2009>.
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	<TOM CLENDENNING>

	Director, Unemployment Compensation Services
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
 Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <March 26, 2009>.

After due notice to the parties, a telephone hearing was held on <July 15, 2009>.  The Petitioner was represented by its attorney.  The Petitioner's business manager testified as a witness.  The Respondent, represented by a Department of Revenue Tax Specialist II appeared and testified.  The Joined Party did not appear.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were received from the Petitioner.

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals working as chef constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.
Findings of Fact: 

1. The Petitioner is a Florida corporation which was formed in September 2007 to provide charter commercial luxury yacht crew services.  The Petitioner's base of operations and principal place of business is located in Sandusky, Ohio.  The Petitioner does not own property in Florida and does not maintain any operating office in Florida.  The Petitioner's business is operated and managed from the Ohio office.  All of the Petitioner's employees are supervised, managed, and controlled from the Ohio office.  

2. The Petitioner provides the crew services on a luxury yacht which is owned by another corporation.  During the winter months, generally November to May, the yacht operates in the Caribbean islands.  During the summer months the yacht operates in the Great Lakes, including the State of Ohio.  The Petitioner does not operate the yacht wholly within the territorial limits of Florida or any other jurisdiction.  The Petitioner has never, supervised, managed, or controlled the business or the employees of the business from the State of Florida.

3. The Joined Party was employed by the Petitioner to work as a chef during the Great Lakes and Caribbean island cruises.  The Joined Party was employed by the Petitioner from approximately October 2007 until approximately January 2009.  The Petitioner withheld taxes from the Joined Party's pay and reported the Joined Party's earnings as wages to the Internal Revenue Service on Form W-2 at the end of each year.  

4. The Petitioner registered with the Ohio Department of Job and Family Services for the payment of unemployment compensation taxes to Ohio for all of the Petitioner's employees, including the Joined Party.  The Petitioner reported the Joined Party's earnings and paid taxes on the Joined Party's earnings for the fourth quarter 2007, all four quarters during 2008, and the first quarter 2009.

5. The Petitioner registered with the State of Ohio for the payment of unemployment compensation taxes pursuant to the Interstate Maritime Reciprocal Arrangement.  Florida and Ohio are participating jurisdictions as defined by the Interstate Maritime Reciprocal Arrangement.

6. The Joined Party filed a Florida claim for unemployment compensation benefits effective February 15, 2009.  The Joined Party's filing on that date established a base period from October 1, 2007, through September 30, 2008.  The Joined Party did not have any Florida wages during the base period and he filed a Request for Reconsideration of Monetary Determination.  Following an investigation a determination was issued holding that the Joined Party was an employee of the Petitioner and that the Petitioner was liable for payment of unemployment compensation taxes to Florida.
Conclusions of Law: 

7. The determination which is under protest correctly concludes that the Joined Party was the Petitioner's employee.  That fact is not in dispute.  The issue is whether the Petitioner is liable for reporting the Joined Party's earnings to Florida and whether the Petitioner is liable for payment of unemployment compensation taxes to Florida.

8. Section 443.036(19), Florida Statutes, defines "employer" as an employing unit subject to the Florida Unemployment Compensation Law.

9. Section 443.1216, Florida Statutes, provides:
(7)  The employment subject to this chapter includes an individual's entire service, performed inside or both inside and outside this state if: 

(a)  The service is localized within this state; or 

(b)  The service is not localized within any state, but some of the service is performed in this state, and: 

1.  The base of operations, or, if there is no base of operations, the place from which the service is directed or controlled, is located within this state; or 

2.  The base of operations or place from which the service is directed or controlled is not located within any state in which some part of the service is performed, but the individual's residence is located within this state. 

(8)  Services not covered under paragraph (7)(b) which are performed entirely outside of this state, and for which contributions are not required or paid under an unemployment compensation law of any other state or of the Federal Government, are deemed to be employment subject to this chapter if the individual performing the services is a resident of this state and the tax collection service provider approves the election of the employing unit for whom the services are performed, electing that the entire service of the individual is deemed to be employment subject to this chapter. 

10. The service which the Joined Party performed for the Petitioner was not performed in Florida.  The Petitioner's base of operations is in Ohio.  The Petitioner's base of operations has never been located in Florida and the Joined Party's services were performed entirely outside of Florida.  Therefore, the Joined Party's services do not constitute employment subject to the Florida Unemployment Compensation Law.

11. Section 443.1215, Florida States, provides:

(1) Each of the following employing units is an employer subject to this chapter: 

(a) An employing unit that: 

1. In a calendar quarter during the current or preceding calendar year paid wages of at least $1,500 for service in employment; or 

2. For any portion of a day in each of 20 different calendar weeks, regardless of whether the weeks were consecutive, during the current or the preceding calendar year, employed at least one individual in employment, irrespective of whether the same individual was in employment during each day. 

12. The Petitioner has not established liability for payment of unemployment compensation taxes to the State of Florida.  

Recommendation: It is recommended that the determination dated <March 26, 2009>, be <REVERSED>.

Respectfully submitted on <August 3, 2009>.
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