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O R D E R

This matter comes before me for final Agency Order.

Three issues were addressed in the Recommended Order.  The first issue is whether services performed for the Petitioner by the Joined Party and other individuals working as drivers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.  The second issue is whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.  The third and final issue is whether the Petitioner’s corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.
The Joined Party filed an unemployment compensation claim in June 2008. An initial determination held that the Joined Party did not earn sufficient wages in insured employment to qualify for benefits. The Joined Party advised the Agency that he worked for the Petitioner during the qualifying period and requested consideration of those earnings in the benefit calculation.  As a result of the Joined Party’s request, the Department of Revenue conducted an investigation to determine whether work for the Petitioner was done as an employee or an independent contractor. If the Joined Party worked for the Petitioner as an employee, the Joined Party would qualify for unemployment benefits and the Petitioner would owe unemployment compensation taxes. On the other hand, if the Joined Party worked for the Petitioner as an independent contractor, he would remain ineligible for benefits and the Petitioner would not owe unemployment compensation taxes on the remuneration it paid to the Joined Party and any others who worked under the same terms and conditions.  Upon completing the investigation, an auditor at the Department of Revenue determined the services performed by the Joined Party and any others who worked under the same terms and conditions were in insured employment. The Petitioner was required to pay unemployment compensation taxes on wages paid to those workers. The Petitioner filed a timely protest of the determination. The claimant who requested the investigation was joined as a party because he  had a direct interest in the outcome of the case. That is, if the determination is reversed, the Joined Party will once again be ineligible for benefits and must repay all benefits received. 
The Petitioner and Respondent participated in a telephone hearing on February 10, 2009.  The Petitioner, represented by its president, appeared and testified.  The Respondent, represented by a Revenue Specialist III from the Florida Department of Revenue, appeared and testified.  The Joined Party did not participate in the hearing.  The Special Deputy issued a Recommended Order on March 6, 2009.
The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner is a subchapter S corporation which purchased an existing limousine business in December 2006.  The business was active at the time of purchase and was operated by Bradley Executive Limousine Corp.  The Petitioner acquired the assets of the business, including six vehicles which were used to transport passengers.  The Petitioner also retained at least some of the drivers, including the Joined Party.  

2. Bradley Executive Limousine Corp had a written agreement with the drivers.  At the time the Petitioner purchased the business, the Petitioner used the form of that written agreement to contract with each of the drivers.  The Petitioner purchased the right to use the trade name of Bradley Executive Limousine from the predecessor.  Although the Independent Sub-Contractor's Agreement was written using the predecessor's corporate name, the Petitioner believed that it was a binding agreement between the Petitioner and the Petitioner's drivers.

3. The Petitioner's president is the only corporate officer.  The president is active in the operation of the business and during 2007 he worked forty to fifty hours per week.  Among other duties the president performed services as the dispatcher.

4. The Agreement provides that the Petitioner will directly supervise and control the drivers' method of operation with respect to working hours.  The drivers are required to be available to work six days a week, twelve hours per shift.  The drivers may not hire employees to perform services for the drivers without the prior written consent of the Petitioner and may not swap shifts with other drivers without the Petitioner's prior permission.  The drivers are required to arrive at least ten minutes early for each call to eliminate delays in the schedule.  The drivers must submit written notice requesting time off at least two weeks in advance of the requested days.  The drivers may request time off for holidays and vacations with two weeks written notice.  

5. The Agreement provides that the Petitioner will directly supervise and control the drivers' method of operation with respect to equipment and material used.  The vehicle is provided by the Petitioner.  The drivers are required to provide the fuel for the vehicles and are required to use premium gas.  The drivers are required to check tire pressure and fluid levels.  The Petitioner is responsible for all maintenance and repairs and the drivers are required to report any mechanical problems to the Petitioner.  The drivers must clean the vehicles daily, both inside and outside.  The windows must be cleaned and the carpets must be vacuumed at the end of each shift.  The general appearance of the vehicle must be kept in a condition acceptable to the Petitioner at all times.  The Agreement provides that it is the unquestionable discretion of the Petitioner to determine if the appearance of the vehicle is acceptable.

6. The Agreement provides that the Petitioner will directly supervise and control the drivers' method of operation with respect to the appearance of the drivers.  The drivers are required to make a good impression on the customers at all times.  The drivers are required to wear dress slacks and dress collar shirts.  The drivers are forbidden to wear shorts, jeans, t-shirts, sneakers, or any other clothing that may appear unattractive to the Petitioner.  The drivers must be clean-shaven and have neat hair, etc.  The drivers must maintain the same physical appearance in the same condition as when the drivers were hired by the Petitioner.  The drivers are not allowed to smoke in the vehicle and are not allowed to use drugs or consume alcohol at any time.  The Petitioner has the right to require random drug tests at any time as the Petitioner deems necessary. 

7. The drivers are required to contact the Petitioner by 8:30 PM each day to obtain the work assignments for the next day.  In regard to distribution and acceptance of assignments the Agreement provides that the Petitioner will assign all work to the drivers based on seniority of the drivers.  In cases where there are two calls for the same time the Petitioner's dispatcher will assign the work as the dispatcher see fit.  The drivers are not allowed under any circumstance to contradict, argue, debate, or dispute the work assignments with the dispatcher.  The Agreement does not contain any provision for a driver to reject any work assignment.

8. The Petitioner dispatches the drivers by cell phone.  The drivers are required to notify the dispatcher when the client is in the vehicle, when the vehicle is vacant, and notify the dispatcher of the vehicle location.  The drivers are required to remain in constant communication with the dispatcher.  The driver must notify the dispatcher of any uncontrollable circumstances which prevents arrival on time for a booking.  Such circumstances may include traffic conditions or weather conditions.  However, if the circumstances are unacceptable in the Petitioner's opinion, the driver is subject to a fine imposed by the Petitioner.  When the dispatcher attempts to contact a driver, the driver is required to return the call to the dispatcher within ten minutes.

9. The Petitioner determines the amount of the fare to be charged to the client.  In addition, the Petitioner charges the customer a 20% gratuity and a fuel surcharge.  Customers are required to pay for all tolls and parking fees.  The Petitioner requires the customers to pay by credit card or by cash.  The Petitioner does not accept checks from the customer.  Although the Agreement contains procedures that the drivers must follow when accepting payment by check, the Petitioner does not allow the drivers to accept payment by check.

10. Changes in fares may occur due to extra passengers, extra luggage, pets, additional stops, waiting time, and service charges.  If there is any change in the fare charged to the customer by the Petitioner, the driver must notify the dispatcher of the change immediately.  The drivers are required to follow the standard operating procedures as established by the Petitioner and must write down the date of pick-up, time of arrival, the destination airport, the name of the airline, the number of passengers, the amount of the fare, and other pertinent information.  

11. The Agreement provides that the Petitioner will provide the drivers with the Petitioner's business cards which the drivers must provide to each customer.  The Agreement states that the drivers are prohibited from distributing any other printed matter.  The drivers are prohibited from writing their own personal information on the Petitioner's business cards.  The Agreement provides that if a driver is found soliciting the Petitioner's clients, the driver will be dismissed immediately.

12. The Agreement requires that the drivers must verbally report the total bookings during the work shift to the dispatcher at the conclusion of the work shift.  The drivers must turn in written daily worksheets to the Petitioner on the day that the work is performed or on the following day.  No additional bookings will be provided to the driver until the daily worksheets are provided to the Petitioner.  All money collected by the driver must be turned in with the worksheet.

13. The Petitioner does not maintain any facility for parking the Petitioner's vehicles.  Generally, the drivers take the vehicles to their homes at the end of the work shifts.  If a vehicle needs maintenance or repair the driver is required to take the vehicle to a mechanic designated by the Petitioner.  Drivers are not allowed to use the Petitioner's vehicles for personal use at any time.  If a vehicle is returned to the Petitioner for use by another driver, the vehicle must be returned to the Petitioner clean and ready for use by the other driver.  If the vehicle is returned in a dirty condition, the Petitioner may fine the driver.  Any damages to vehicles which are not covered by the Petitioner's insurance policy, including deductibles, are deducted from the driver's pay.

14. The Agreement provides that the drivers are independent contractors and not employees of the Petitioner.  It states that the drivers are responsible for filing their own income tax returns and for paying the income taxes and self employment taxes that are due on the income.

15. The drivers are required to sign a Non-Compete Agreement.  The Joined Party signed a Non-Compete Agreement which provides that the Joined Party may not directly or indirectly compete with the Petitioner's business and its successors and assigns during the period of the contract.  The Non-Compete Agreement defines "non-compete" to mean that a driver shall not own, manage, operate, consult to or be employed in a business substantially similar to or competitive with the Petitioner's business.  Although the Petitioner initially indicated that the Non-Compete Agreement would remain in force for a period for three years after termination, the Petitioner's president recognized that the Non-Compete Agreement was probably not enforceable.  As a result the Agreement was altered to show that it was not in effect following termination.

16. The drivers are paid a percentage of the fares as pre-determined by the Petitioner.  However, not all drivers are paid at the same rate.  The Joined Party was paid 25% of his fares.  The drivers receive the 20% gratuity charged by the Petitioner and the drivers retain any cash gratuities which they receive directly from the passengers.  The Petitioner also provides the fuel surcharge fees which the Petitioner collects from the clients to the drivers to help offset the cost of fuel.  If a driver obtains a corporate account for the Petitioner, the Petitioner pays the driver 10% of the average billing for a consecutive three month period.

17. The Petitioner does not withhold any income taxes from the pay of the drivers.  The Petitioner does not provide any fringe benefits to the drivers or to any of the Petitioner's employees.  The earnings paid to each driver are reported to the Internal Revenue Service at the end of each year on Form 1099-MISC as nonemployee compensation.

Based on these Findings of Fact, the Special Deputy recommended that the determination be affirmed.  The Petitioner’s exceptions to the Recommended Order of the Special Deputy were received by mail postmarked March 20, 2009.  Counter exceptions were not received from any party.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
Since all of the above criteria were not met, an explicit ruling is not required for each point raised by the Petitioner. Nevertheless, the exceptions are addressed below.  Additionally, the record of the case was carefully reviewed to determine whether the Special Deputy’s Findings of Fact and Conclusions of Law were supported by the record, whether the proceedings complied with the substantial requirements of the law, and whether the Conclusions of Law reflect a reasonable application of the law to the facts. 

Some of the Petitioner’s exceptions propose alternative findings of fact or are in accord with the Special Deputy’s Findings of Fact.  The agency may not reject or modify the hearing officer’s findings of fact unless the agency first determines that the findings of fact were not based upon competent substantial evidence.  A review of the record establishes that the Special Deputy’s findings of fact are supported by competent substantial evidence.  The Petitioner’s exceptions are respectfully rejected. 
The Petitioner’s exceptions request consideration of evidence and documents not presented at the hearing.  Rule 60BB-2.035(19)(a) of the Florida Administrative Code prohibits the acceptance of evidence after the hearing is closed.   The Joined Party’s request for consideration of additional evidence and documents is respectfully denied.  

The Petitioner’s exceptions also request consideration of a document marked by the Petitioner as Enclosure (2).  This document is headed DOR Notes and dated September 9, 2008, with a time of 13:14:13.  A review of the hearing record establishes that the document was included as part of Exhibit 1 and was part of the evidence considered by the Special Deputy when creating the Recommended Order.  Evidence in the record supports the Special Deputy’s Findings of Fact.  The Special Deputy’s Conclusions of Law reflect a reasonable application of law to the facts. The Petitioner’s request for additional consideration of the document is respectfully denied.

Additionally, the Petitioner’s exceptions request consideration of a document marked by the Petitioner as Enclosure (3).  This document is headed Florida Department of Revenue Unemployment Tax Nonliability Notice and is dated October 25, 2008.  This determination was not submitted to all parties as evidence for the hearing and cannot be accepted after the hearing is closed under Rule 60BB-2.035(19)(a) of the Florida Administrative Code.  A review of the record establishes that the Special Deputy discussed the document during the hearing with both the Petitioner and Respondent.  As a result of that discussion, the Special Deputy took jurisdiction over the issue of the Petitioner’s liability for unemployment compensation contributions and included the issue on the Notice of Hearing.  The Petitioner’s request for consideration of the document is respectfully denied.

A review of the record reveals that the Findings of Fact and Conclusions of Law contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated <September 9, 2008,> is <AFFIRMED.    >
DONE and ORDERED at Tallahassee, Florida, this _____ day of July, 2009.
[image: image1.png]
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
<>Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <September 9, 2008>.

After due notice to the parties, a telephone hearing was held on <February 10, 2009>.  The Petitioner, represented by its president, appeared and testified.  The Respondent, represented by a Revenue Specialist III from the Florida Department of Revenue, appeared and testified.
The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals working as drivers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.

Whether the Petitioners corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.

Findings of Fact: 

18. The Petitioner is a subchapter S corporation which purchased an existing limousine business in December 2006.  The business was active at the time of purchase and was operated by Bradley Executive Limousine Corp.  The Petitioner acquired the assets of the business, including six vehicles which were used to transport passengers.  The Petitioner also retained at least some of the drivers, including the Joined Party.  

19. Bradley Executive Limousine Corp had a written agreement with the drivers.  At the time the Petitioner purchased the business, the Petitioner used the form of that written agreement to contract with each of the drivers.  The Petitioner purchased the right to use the trade name of Bradley Executive Limousine from the predecessor.  Although the Independent Sub-Contractor's Agreement was written using the predecessor's corporate name, the Petitioner believed that it was a binding agreement between the Petitioner and the Petitioner's drivers.

20. The Petitioner's president is the only corporate officer.  The president is active in the operation of the business and during 2007 he worked forty to fifty hours per week.  Among other duties the president performed services as the dispatcher.

21. The Agreement provides that the Petitioner will directly supervise and control the drivers' method of operation with respect to working hours.  The drivers are required to be available to work six days a week, twelve hours per shift.  The drivers may not hire employees to perform services for the drivers without the prior written consent of the Petitioner and may not swap shifts with other drivers without the Petitioner's prior permission.  The drivers are required to arrive at least ten minutes early for each call to eliminate delays in the schedule.  The drivers must submit written notice requesting time off at least two weeks in advance of the requested days.  The drivers may request time off for holidays and vacations with two weeks written notice.  

22. The Agreement provides that the Petitioner will directly supervise and control the drivers' method of operation with respect to equipment and material used.  The vehicle is provided by the Petitioner.  The drivers are required to provide the fuel for the vehicles and are required to use premium gas.  The drivers are required to check tire pressure and fluid levels.  The Petitioner is responsible for all maintenance and repairs and the drivers are required to report any mechanical problems to the Petitioner.  The drivers must clean the vehicles daily, both inside and outside.  The windows must be cleaned and the carpets must be vacuumed at the end of each shift.  The general appearance of the vehicle must be kept in a condition acceptable to the Petitioner at all times.  The Agreement provides that it is the unquestionable discretion of the Petitioner to determine if the appearance of the vehicle is acceptable.

23. The Agreement provides that the Petitioner will directly supervise and control the drivers' method of operation with respect to the appearance of the drivers.  The drivers are required to make a good impression on the customers at all times.  The drivers are required to wear dress slacks and dress collar shirts.  The drivers are forbidden to wear shorts, jeans, t-shirts, sneakers, or any other clothing that may appear unattractive to the Petitioner.  The drivers must be clean-shaven and have neat hair, etc.  The drivers must maintain the same physical appearance in the same condition as when the drivers were hired by the Petitioner.  The drivers are not allowed to smoke in the vehicle and are not allowed to use drugs or consume alcohol at any time.  The Petitioner has the right to require random drug tests at any time as the Petitioner deems necessary. 

24. The drivers are required to contact the Petitioner by 8:30 PM each day to obtain the work assignments for the next day.  In regard to distribution and acceptance of assignments the Agreement provides that the Petitioner will assign all work to the drivers based on seniority of the drivers.  In cases where there are two calls for the same time the Petitioner's dispatcher will assign the work as the dispatcher see fit.  The drivers are not allowed under any circumstance to contradict, argue, debate, or dispute the work assignments with the dispatcher.  The Agreement does not contain any provision for a driver to reject any work assignment.

25. The Petitioner dispatches the drivers by cell phone.  The drivers are required to notify the dispatcher when the client is in the vehicle, when the vehicle is vacant, and notify the dispatcher of the vehicle location.  The drivers are required to remain in constant communication with the dispatcher.  The driver must notify the dispatcher of any uncontrollable circumstances which prevents arrival on time for a booking.  Such circumstances may include traffic conditions or weather conditions.  However, if the circumstances are unacceptable in the Petitioner's opinion, the driver is subject to a fine imposed by the Petitioner.  When the dispatcher attempts to contact a driver, the driver is required to return the call to the dispatcher within ten minutes.

26. The Petitioner determines the amount of the fare to be charged to the client.  In addition, the Petitioner charges the customer a 20% gratuity and a fuel surcharge.  Customers are required to pay for all tolls and parking fees.  The Petitioner requires the customers to pay by credit card or by cash.  The Petitioner does not accept checks from the customer.  Although the Agreement contains procedures that the drivers must follow when accepting payment by check, the Petitioner does not allow the drivers to accept payment by check.

27. Changes in fares may occur due to extra passengers, extra luggage, pets, additional stops, waiting time, and service charges.  If there is any change in the fare charged to the customer by the Petitioner, the driver must notify the dispatcher of the change immediately.  The drivers are required to follow the standard operating procedures as established by the Petitioner and must write down the date of pick-up, time of arrival, the destination airport, the name of the airline, the number of passengers, the amount of the fare, and other pertinent information.  

28. The Agreement provides that the Petitioner will provide the drivers with the Petitioner's business cards which the drivers must provide to each customer.  The Agreement states that the drivers are prohibited from distributing any other printed matter.  The drivers are prohibited from writing their own personal information on the Petitioner's business cards.  The Agreement provides that if a driver is found soliciting the Petitioner's clients, the driver will be dismissed immediately.

29. The Agreement requires that the drivers must verbally report the total bookings during the work shift to the dispatcher at the conclusion of the work shift.  The drivers must turn in written daily worksheets to the Petitioner on the day that the work is performed or on the following day.  No additional bookings will be provided to the driver until the daily worksheets are provided to the Petitioner.  All money collected by the driver must be turned in with the worksheet.

30. The Petitioner does not maintain any facility for parking the Petitioner's vehicles.  Generally, the drivers take the vehicles to their homes at the end of the work shifts.  If a vehicle needs maintenance or repair the driver is required to take the vehicle to a mechanic designated by the Petitioner.  Drivers are not allowed to use the Petitioner's vehicles for personal use at any time.  If a vehicle is returned to the Petitioner for use by another driver, the vehicle must be returned to the Petitioner clean and ready for use by the other driver.  If the vehicle is returned in a dirty condition, the Petitioner may fine the driver.  Any damages to vehicles which are not covered by the Petitioner's insurance policy, including deductibles, are deducted from the driver's pay.

31. The Agreement provides that the drivers are independent contractors and not employees of the Petitioner.  It states that the drivers are responsible for filing their own income tax returns and for paying the income taxes and self employment taxes that are due on the income.

32. The drivers are required to sign a Non-Compete Agreement.  The Joined Party signed a Non-Compete Agreement which provides that the Joined Party may not directly or indirectly compete with the Petitioner's business and its successors and assigns during the period of the contract.  The Non-Compete Agreement defines "non-compete" to mean that a driver shall not own, manage, operate, consult to or be employed in a business substantially similar to or competitive with the Petitioner's business.  Although the Petitioner initially indicated that the Non-Compete Agreement would remain in force for a period for three years after termination, the Petitioner's president recognized that the Non-Compete Agreement was probably not enforceable.  As a result the Agreement was altered to show that it was not in effect following termination.

33. The drivers are paid a percentage of the fares as pre-determined by the Petitioner.  However, not all drivers are paid at the same rate.  The Joined Party was paid 25% of his fares.  The drivers receive the 20% gratuity charged by the Petitioner and the drivers retain any cash gratuities which they receive directly from the passengers.  The Petitioner also provides the fuel surcharge fees which the Petitioner collects from the clients to the drivers to help offset the cost of fuel.  If a driver obtains a corporate account for the Petitioner, the Petitioner pays the driver 10% of the average billing for a consecutive three month period.

34. The Petitioner does not withhold any income taxes from the pay of the drivers.  The Petitioner does not provide any fringe benefits to the drivers or to any of the Petitioner's employees.  The earnings paid to each driver are reported to the Internal Revenue Service at the end of each year on Form 1099-MISC as nonemployee compensation.

Conclusions of Law:

35. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

36. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
37. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
38. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

39. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

40. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

41. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.

42. The Petitioner entered into a written Independent Sub-Contractor's Agreement with the Joined Party and the other drivers.  Although the Petitioner may not have enforced all provisions of the Agreement, the Petitioner's president testified that it is his belief that it is a binding agreement.  The Independent Sub-Contractor's Agreement establishes that the Petitioner has the right to control the drivers concerning when the work is performed and how the work is performed.  The Petitioner controls how the work assignments are distributed and how the drivers are paid.  The drivers must personally perform the work and may not hire others to perform the work for them.  The drivers may not compete with the Petitioner and may not perform similar services for other companies.  The drivers must dress in a manner specified by the Petitioner and must behave in a manner specified by the Petitioner.

43. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).  

44. In Adams v. Department of Labor and Employment Security, 458 So.2d 1161 (Fla. 1st DCA 1984), the court held that if the person serving is merely subject to the control of the person being served as to the results to be obtained, he is an independent contractor; if he is subject to the control of the person being served as to the means to be used, he is not an independent contractor.  It is the right of control, not actual control or interference with the work which is significant in distinguishing between an independent contractor and a servant.

45. The Petitioner is in financial control of the relationship with the drivers.  The Petitioner provides the vehicles and is responsible for all costs of operation other than fuel.  The Petitioner reimburses the drivers for part of the fuel cost through a fuel surcharge which the Petitioner charges to the customers.  The Petitioner determines the amount of the fare of which the driver receives a portion.  The Petitioner determines the amount the driver receives, the amount of the gratuity charged to the customer, and the amount of the fuel surcharge.  The Petitioner controls what work is assigned to each driver and, thus, controls the ability of each driver to generate income.

46. The drivers are not engaged in an occupation which is separate and distinct from the Petitioner's business.  The drivers transport the Petitioner's clients in the Petitioner's vehicles at the direction of the Petitioner.  The services which the drivers perform for the Petitioner is the Petitioner's regular business activity.

47. The Independent Sub-Contractor's Agreement states that the drivers are independent contractors, responsible for the payment of their own income taxes and self employment taxes, and not employees of the Petitioner.   A statement in an agreement that the existing relationship is that of independent contractor is not dispositive of the issue. Lee v. American Family Assurance Co. 431 So.2d 249, 250 (Fla. 1st DCA 1983).  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.” 

48. The facts of this case affirmatively establish that the services performed by the Joined Party and other individuals as drivers constitute employment.

49. Section 443.036(20)(c), Florida Statutes provides that a person who is an officer of a corporation, or a member of a limited liability company classified as a corporation for federal income tax purposes, and who performs services for the corporation or limited liability company in this state, regardless of whether those services are continuous, is deemed an employee of the corporation or the limited liability company during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services. Services are presumed to be rendered for the corporation in cases in which the officer is compensated by means other than dividends upon shares of stock of the corporation owned by him or her. 

50. Section 443.1216, Florida Statutes provides that employment includes a service performed by an officer of a corporation.  

51. The Petitioner's president is active in the operation of the business and has performed services each week since the Petitioner purchased the business.  Thus, the president is a statutory employee of the corporation.

52. Section 443.1215, Florida States, provides:

(1) Each of the following employing units is an employer subject to this chapter: (a) An employing unit that: 

1. In a calendar quarter during the current or preceding calendar year paid wages of at least $1,500 for service in employment; or 

2. For any portion of a day in each of 20 different calendar weeks, regardless of whether the weeks were consecutive, during the current or the preceding calendar year, employed at least one individual in employment, irrespective of whether the same individual was in employment during each day. 

53. During the calendar year 2007 the Petitioner's president performed services in at least 20 different calendar weeks.  Therefore, the Petitioner is liable for payment of unemployment compensation taxes effective January 1, 2007.

Recommendation: It is recommended that the determination dated <September 9, 2008>, be <AFFIRMED>.

Respectfully submitted on <March 6, 2009>.
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