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This matter comes before me for final Agency Order.
The issue before me is  whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.

The Department of Revenue conducted an audit of the Petitioner for the year of 2006.  The auditor determined that the Petitioner was paying two individuals who were employees of another employing unit and participating in payrolling.  The Petitioner filed a timely protest of the determination.  The Petitioner and Respondent participated in a telephone hearing before the Special Deputy on February 6, 2008.  The Special Deputy issued a Recommended Order on February 12, 2008.

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner is a subchapter S corporation which was formed in April 2004 to purchase and operate an existing business, a machine shop. The Petitioner’s president owns 100% of the stock of the corporation and is actively engaged in the operation of the machine shop.

2. The president’s wife is a medical doctor and operates her business from a medical office located about five to seven minutes’ driving time from the machine shop.  SUTA number 2550329 was assigned to the president’s wife for reporting wages paid to the wife’s employees and for paying unemployment compensation taxes on those wages.  

3. The president’s wife told the Petitioner’s president, that she is frequently away from the medical office while she sees patients in nursing homes, retirement centers, and other locations and that she has problems with the employees during times that she is away from the office.

4. Beginning January 1, 2006, the Petitioner began paying the wages earned by the full time employee of the medical office.  The Petitioner has an office manager who works at the machine shop.  On occasion the Petitioner directed the office manager to also work at the medical office on an as-needed basis to fill-in for the regular medical office employee.  The Petitioner reported both employees on the Petitioner’s Employer’s Quarterly Reports as the Petitioner’s employees. The president’s wife discontinued paying unemployment compensation taxes and inactivated her account effective January 1, 2006.

5. The Petitioner was selected for a random audit of its books and records for the 2006 tax year to ensure compliance with the unemployment compensation tax law. The auditor discovered that the Petitioner paid the worker who performed services full time in the medical office and paid all of the wages for the Petitioner’s office manager who worked at both locations. The auditor extended the audit through the third calendar quarter 2007 and found that the same situation occurred during those quarters. The auditor reactivated the account of the president’s wife, filed corrected Employer’s Quarterly Reports for the Petitioner, and filed Employer’s Quarterly Reports for the Petitioner’s wife.

6. The Petitioner has never applied for or obtained a license for performing services as an employee leasing company. The Petitioner does not provide a similar service for any other company. The Petitioner has never applied for common paymaster status.

7. On or about October 25, 2007, after the audit was performed, the Petitioner’s president and his wife entered into a written agreement stating that the Petitioner would provide daily business administration services, including patient scheduling, insurance verification, greeting patients, registering patients, payment collections, patient referrals, testing results follow-up, ordering supplies, paying bills, and facility maintenance, for which the Petitioner would be paid $100,000.00 per year subject to adjustment based on annual revenue.

Based on these Findings of Fact, the Special Deputy recommended that the determination be affirmed.  The Petitioner’s exceptions to the Recommended Order of the Special Deputy were received by mail postmarked February 26, 2008. Counter exceptions were not received from the Respondent.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
Since all of the above criteria were not met, an explicit ruling is not required for each point raised by the Petitioner. Nevertheless, the exceptions are addressed below. Additionally, the record of the case was carefully reviewed to determine whether the special Deputy’s Findings of Fact were supported by the record, whether the proceedings complied with the substantial requirements of the law and whether the Conclusions of Law reflect a reasonable application of the law to the facts. 

The Petitioner’s Proposed Findings of Fact and Conclusions of Law

The Petitioner’s Proposed Findings of Fact #1-3 alter the Special Deputy’s recommended findings of fact by deleting facts or adding additional facts.  The agency may not reject or modify the hearing officer’s findings of fact unless the agency first determines that the findings of fact were not based upon competent substantial evidence. In Findings #1-3, the Special Deputy’s recommended findings of fact are supported by competent substantial evidence in the record.  The Petitioner’s proposed findings are respectfully rejected.

The Petitioner’s Proposed Findings of Fact #4-10 and Conclusions of Law #12-16, #18, and 
#20-22 either offer additional evidence not provided at the hearing or present a different interpretation of the facts. The Petitioner did not raise the argument that the Petitioner and the Petitioner’s employees were independent contractors of the Petitioner’s president’s wife’s medical office at the hearing.  The Special Deputy’s conclusion that the relationship between the Petitioner’s president’s wife’s medical office and the Petitioner’s employees was that of an employment unit and its employees is supported by evidence in the record.  The Petitioner’s contention that the Petitioner and the Petitioner’s president’s wife’s medical office had a written agreement that the employees would work on an independent contractor basis is not dispositive of the issue.  See Lee v. American Family Trucking Assurance Co. 431 So.2d 249, 250 (Fla. 1st DCA 1983).  In Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), the court held that the status of the relationship depends not on the statements of the parties but upon all the circumstances of their dealings with each other.  The Petitioner’s written agreement was signed after the audit and was the only indication that the status of the employment relationship had changed.  Evidence in the record supports the Special Deputy’s recommended findings of fact.  The Special Deputy’s recommended conclusions of law reflect a reasonable application of law to the facts.  The Petitioner’s proposed findings of fact #4-10 and conclusions of law  #12-16, #18, and #20-22 are respectfully rejected.  

The Petitioner’s Proposed Finding of Fact #11 and Conclusion of Law #17 and #19 do not contradict the Special Deputy’s recommended findings of fact and conclusions of law.  The Special Deputy’s recommended findings of fact and conclusions of law as written are supported by competent substantial evidence in the hearing record.  The Petitioner’s proposed finding of fact #11 and conclusions of law #17 and #19 are respectfully rejected.  
A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The special deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated October 31, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of May,  2008.
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____________________________

Cynthia R. Lorenzo, Deputy Director

Agency for Workforce Innovation
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated November 8, 2007.

After due notice to the parties, a telephone hearing was held on February 6, 2008. The Petitioner, represented by the corporate president, appeared and testified. The Respondent was represented by a Department of Revenue Senior Tax Specialist.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the petitioner constitute insured employment, and if so, the effective date of the petitioner's liability, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Findings of Fact: 

8. The Petitioner is a subchapter S corporation which was formed in April 2004 to purchase and operate an existing business, a machine shop. The Petitioner’s president owns 100% of the stock of the corporation and is actively engaged in the operation of the machine shop.

9. The president’s wife is a medical doctor and operates her business from a medical office located about five to seven minutes’ driving time from the machine shop.  SUTA number 2550329 was assigned to the president’s wife for reporting wages paid to the wife’s employees and for paying unemployment compensation taxes on those wages.  

10. The president’s wife told the Petitioner’s president, that she is frequently away from the medical office while she sees patients in nursing homes, retirement centers, and other locations and that she has problems with the employees during times that she is away from the office.

11. Beginning January 1, 2006, the Petitioner began paying the wages earned by the full time employee of the medical office.  The Petitioner has an office manager who works at the machine shop.  On occasion the Petitioner directed the office manager to also work at the medical office on an as-needed basis to fill-in for the regular medical office employee.  The Petitioner reported both employees on the Petitioner’s Employer’s Quarterly Reports as the Petitioner’s employees. The president’s wife discontinued paying unemployment compensation taxes and inactivated her account effective January 1, 2006.

12. The Petitioner was selected for a random audit of its books and records for the 2006 tax year to ensure compliance with the unemployment compensation tax law. The auditor discovered that the Petitioner paid the worker who performed services full time in the medical office and paid all of the wages for the Petitioner’s office manager who worked at both locations. The auditor extended the audit through the third calendar quarter 2007 and found that the same situation occurred during those quarters. The auditor reactivated the account of the president’s wife, filed corrected Employer’s Quarterly Reports for the Petitioner, and filed Employer’s Quarterly Reports for the Petitioner’s wife.

13. The Petitioner has never applied for or obtained a license for performing services as an employee leasing company. The Petitioner does not provide a similar service for any other company. The Petitioner has never applied for common paymaster status.

14. On or about October 25, 2007, after the audit was performed, the Petitioner’s president and his wife entered into a written agreement stating that the Petitioner would provide daily business administration services, including patient scheduling, insurance verification, greeting patients, registering patients, payment collections, patient referrals, testing results follow-up, ordering supplies, paying bills, and facility maintenance, for which the Petitioner would be paid $100,000.00 per year subject to adjustment based on annual revenue.

Conclusions of Law: 

15. Section 443.036(20), Florida Statutes, provides:
"Employing unit" means an individual or type of organization, including a partnership, limited liability company, association, trust, estate, joint-stock company, insurance company, or corporation, whether domestic or foreign; the receiver, trustee in bankruptcy, trustee, or successor of any of the foregoing; or the legal representative of a deceased person, which has or had in its employ one or more individuals performing services for it within this state. 

(a)  Each individual employed to perform or to assist in performing the work of any agent or employee of an employing unit is deemed to be employed by the employing unit for the purposes of this chapter, regardless of whether the individual was hired or paid directly by the employing unit or by an agent or employee of the employing unit, if the employing unit had actual or constructive knowledge of the work. 
16. Section 443.1216(1)a), Florida Statutes, provides:

The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by: 

1. 
An officer of a corporation. 

2. 
An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee. However, whenever a client, as defined in s. 443.036(18), which would otherwise be designated as an employing unit has contracted with an employee leasing company to supply it with workers, those workers are considered employees of the employee leasing company. An employee leasing company may lease corporate officers of the client to the client and to other workers, except as prohibited by regulations of the Internal Revenue Service. Employees of an employee leasing company must be reported under the employee leasing company's tax identification number and contribution rate for work performed for the employee leasing company. 

17. The facts of this case reveal that the wife of the Petitioner’s president is operating a business, that employees have performed services for the business both before and after January 1, 2006, and that effective January 1, 2006, the payroll for the medical practice was consolidated with the payroll of the Petitioner’s business.  The Petitioner’s wife is an employing unit as defined by law.

18. Rule 60BB-2.025(1)(a), Florida Administrative Code, provides in pertinent part that each employer must file quarterly reports. Payrolling as defined in Rule 60BB-2.022, F.A.C., is not permitted.

19. Rule 60BB-2.022(7), Florida Administrative Code, provides:

(7) Payrolling: As used in Rule 60BB-2.025, F.A.C., “payrolling” refers to a practice which is not authorized by law, whereby payrolls for two or more employers are consolidated for tax purposes with one employer reporting for the other(s), when none of the employers is licensed by the Florida Department of Business and Professional Regulation as an employee leasing company or has been approved by the Department as a common paymaster.
20. The Petitioner’s regular business activity is the operation of a machine shop. The Petitioner is not licensed by the Florida Department of Business and Professional Regualtion as an employee leasing company and has not been approved by the Department as a common paymaster.  

21. The Department of Revenue auditor determined that the Petitioner improperly reported and paid tax on employees of another legal entity. The auditor identified the consolidation of payrolls as “payrolling” and filed corrected tax reports for the Petitoner by removing the wages paid to employees of the medical office. 

22. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof will be on the protesting party to establsih by a preponderence of the evidnece that the determination was in error.  The Petitioner has not shown that the determination of the Department is in error.
Recommendation: It is recommended that the determination dated November 8, 2007, be AFFIRMED.

Respectfully submitted on February 12, 2008.
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