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This matter comes before me for final Agency Order.
The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals as consultants and corporate officers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

Exceptions to the Recommended Order were not received from any party.
Upon review of the entire record, it was determined that the portion of the sixth paragraph on the first page of the Recommended Order that states that the Joined Party was not present must be rejected because it is not based on competent substantial evidence.  That is, a review of the record establishes that  the Joined Party appeared at the hearing and provided testimony.  
It was also determined that the portion of the sixth paragraph on the first page of the Recommended Order that states that the Petitioner was represented by the company president must be rejected because it is not based on competent substantial evidence.  That is, it was based on an independent contractor analysis that was not admitted as an exhibit at the hearing.  The sixth paragraph on the first page of the Recommended Order is amended to say:
After due notice to both parties, a telephone hearing was held on August 28, 2008. The Petitioner was represented by a corporate officer. The Respondent was represented by a Revenue Administrator from the Department of Revenue.  The Joined Party appeared and testified. 

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as amended herein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <May 21, 2008>, is <modified to apply solely to the Joined Party, a corporate officer>.  As modified, the determination is AFFIRMED.
DONE and ORDERED at Tallahassee, Florida, this _______ day of <November, 2008>.
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <May 21, 2008>.

After due notice to the parties, a telephone hearing was held on <August 28, 2008>.  

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: <Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s request of the Respondent’s determination dated May 21, 2008.

After due notice to both parties, a telephone hearing was held on August 28, 2008. The Petitioner was represented by the company president. The Respondent was represented by a Revenue Administrator from the Department of Revenue. The Joined Party was not present. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. No Proposed Findings of Fact or Conclusions of Law were received. 

Issue: Whether services performed for the Petitioner by the Joined Party constitute insured employment pursuant to Sections 443.036(19). 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability. 

Findings of Fact:

1. The Petitioner is a corporation founded in 1999 as a digital document company. The company provides document imaging services primarily for local governments. The Joined Party is one of three corporate officers. The Joined Party was a corporate officer from 1999 until 2002, when he was bought out and from April 16, 2004, through the date of the hearing. 

2. During his tenure as a corporate officer, the Joined Party worked on a contract with a county government to convert documents and plans into digital form. No one else has performed these services for the Petitioner. The county government outlined the work that needed to be performed. Pursuant to the Petitioner’s contract with the County, the Joined Party converted documents to digital form in county offices and at the Petitioner’s offices.
3. The Petitioner paid the Joined Party $700.00 each week by check. No taxes were withheld from the Joined Party’s pay. There was no written contract between the Joined Party and the Petitioner. The Joined Party received a Form 1099 for each year he worked on the contract between the Petitioner and the County.
4. The Joined Party was the only corporate officer to receive $700 per week from the Petitioner because he was the only one who worked on the contract between the Petitioner and the county.
5. The Joined Party performed these services from July 2005 until March 2008, when the county government suspended its contract with the Petitioner. 

Conclusions of Law:
6. The status of the Joined Party is the only issue to be resolved in this case since he is the only individual who worked for the Petitioner under the terms and conditions specified in the Findings of Fact.
7. Section 443.036(20)(c), Florida Statutes, provides:

A person who is an officer of a corporation, or a member of a limited liability company classified as a corporation for federal income tax purposes, and who performs services for the corporation or limited liability company in this state, regardless of whether those services are continuous, is deemed an employee of the corporation or the limited liability company during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services. Services are presumed to be rendered for the corporation in cases in which the officer is compensated by means other than dividends upon shares of stock of the corporation owned by him or her. 
8. Section 443.1216(1)(a), Florida Statutes, provides, in pertinent part:

The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by: 

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee. 
9. Consideration of common law factors factors is not required in this case because, pursuant to above cited sections of the statute, the Joined Party’s status as an officer of the corporation made him an employee of the corporation. 
10. Section 443.036(44), Florida Statutes, provides that “wages” means remuneration subject to this chapter under s. 443.1217.
11. Section 443.1217(1), Florida Statutes, provides that wages include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash. 
12. Pursuant to the statute, the cash remuneration paid to the Joined Party in exchange for his services to the Petitioner were wages. 
Recommendation: It is recommended that the determination dated May 21, 2008, be MODIFIED to apply solely to the Joined Party, a corporate officer. As modified, the the determination dated May 21, 2008, is AFFIRMED. 

<>.

Respectfully submitted on <October 3, 2008>.
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