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	<MARION HENSON>
	

	<9208 REDTAIL CT
JACKSONVILLE FL  32222-2838                                                                                                                                                                                                                                                          >
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-39372L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <February 14, 2008>, is <REVERSED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <August, 2008>.
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	Cynthia R. Lorenzo
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <February 14, 2008>.

After due notice to the parties, a telephone hearing was held on <June 23, 2008>.  The Petitioner appeared and testified.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: <Whether services performed for the Petitioner by the Joined Party as a Certified Nurse Assistant constitute insured employment, and if so, the effective date of liability, pursuant to Section 443.036(19),  443.036(21); 443.1216, Florida Statutes.>
Findings of Fact: 

1. The Petitioner is an individual whose husband is totally disabled. Her husband was in a nursing home in early 2006 and the Joined Party was one of the employees of the nursing home who provided care for him. The Joined Party is a Certified Nurse Assistant. The Petitioner wanted to bring her husband home if possible. On several occasions, the Joined Party informed the Petitioner that the Joined Party was attempting to start her own business to provide care in patients' homes and to clean homes. The Joined Party informed the Petitioner that she wanted to provide care for the Petitioner's husband in the Petitioner's home and gave the Petitioner her business card.

2. In March 2006, the Petitioner obtained approval from the doctor for the Petitioner's husband to go home. The Petitioner is a full time employee of a government agency and she was not able to remain at home to care for her husband. The Petitioner telephoned the Joined Party at the telephone number printed on the business card. 
The Joined Party informed the Petitioner that she was caring for another patient at the time and would not be available to care for the Petitioner's husband until April 1, 2006. The Joined Party suggested a pay rate of $10 per hour and the Petitioner agreed to a weekly salary of $420. The Joined Party insisted that the weekly payment be made in cash because the Joined Party did not have a bank 

3. account and it was difficult to cash a check. The Petitioner agreed. The Petitioner leaves her home to go to work at 7 AM and returns home by 4:30 PM, Monday through Friday. The Petitioner's daughter is at home until 8 AM. The Joined Party was told that she should arrive at the home between 7 and 7:30 AM but that she had to be there before 8 AM. The Joined Party was to remain with the Petitioner's husband until the Petitioner returned home at the end of the day. The Joined Party would not work on any day that the Petitioner was home, such as a holiday. During those holiday weeks the Joined Party would be paid $420. The Joined Party informed the Petitioner that she was self employed and that she would take care of her own taxes. She stated that she did similar work for others and knew how to handle the self employment taxes. The Joined Party informed the Petitioner that she was in the process of obtaining a business license.

4. The parties did not enter into any written agreement. The Joined Party began providing care for the Petitioner's husband, in the Petitioner's home, under the terms of the verbal agreement on April 1, 2006.  
5. Each morning the Petitioner fed her husband before she went to work and prepared lunch for her husband. The Joined Party was not required to do any cooking. She merely warmed the lunch in the microwave and fed the lunch to the Petitioner's husband. The Joined Party was required to bathe the Petitioner's husband and to keep him clean. She was not required to provide any medical care and was not required to do any house cleaning. The Joined Party did some light house cleaning even though she was not required to do any cleaning. On several occasions the Joined Party was vacuuming the floor when the Petitioner came home at the end of the day. The Petitioner thanked the Joined Party for doing the house cleaning but reminded her that she was not required to clean the house. 

6. The Petitioner did not provide any training to the Joined Party. The Joined Party had performed the same type work for over twelve years and knew what needed to be done and how to do it. The Petitioner did not provide any instructions concerning how to do the work. The Joined Party was not supervised.
7. On some occasions the Petitioner came home early to take her husband to the doctor or to the physical therapist. During those weeks, the Petitioner paid the Joined Party $420. During other weeks the Joined Party had to remain after 4:30 PM because the Petitioner had a late meeting at work. If the Joined Party worked extra hours during the week, the Petitioner paid the Joined Party $10 per hour for the additional hours.

8. During some weeks the Joined Party had other commitments and was not able to work on one or more days of the week. During five or six of those weeks, the Joined Party made arrangements for another caregiver to watch the Petitioner's husband. The Petitioner did not always know that a substitute was watching her husband until she came home at 4:30 PM and discovered the substitute in the home.  During those weeks the Petitioner paid the Joined Party and the Joined Party paid the substitute.  During other weeks the Joined Party was not able to arrange for a substitute. During those weeks, the Petitioner had to take time off from work to care for her husband. During those weeks the Joined Party was still paid the full pay of $420.

9. On several occasions the Joined Party informed the Petitioner that she was performing work for others, doing housekeeping and companion sitting. The Joined Party asked the Petitioner for suggestions concerning how to expand her home health care business and about the hiring of other workers to perform the work for her. The Petitioner gave the Joined Party's business card to the Petitioner's son. The Petitioner's son paid the Joined Party to clean his home as an independent contractor.

10. During some weeks the Joined Party took the Petitioner's husband with her while the Joined Party performed personal business. If the Joined Party purchased lunch for the Petitioner's husband, the Petitioner reimbursed the Joined Party. During one period of time of about two weeks the Joined Party volunteered to take the Petitioner's husband to physical therapy appointments. The Joined Party dropped off the Petitioner's husband and returned later in the day to pick him up. The Petitioner asked the Joined Party why she did not remain at the physical therapist's office. The Joined Party replied that she did not remain at the office because she had other clients.

11. At the end of 2006, the Petitioner provided the Joined Party with Form 1099 reporting the Joined Party's earnings for the year. A Form 1099 was also provided to the Joined Party at the end of 2007.

12. In November 2007 the Joined Party's son was shot. The Joined Party began taking the Petitioner's husband to the Joined Party's home each day and the Petitioner had to pick up her husband at the Joined Party's home at the end of the day. The Petitioner reminded the Joined Party that the agreement was for the Joined Party to provide care in the Petitioner's home. The Joined Party replied that she was not able to provide care in the Petitioner's home because she had to remain at home to care for her son.  As a result the Petitioner terminated the agreement. Since the Petitioner terminated the agreement without notice, the Petitioner paid the Joined Party for two additional weeks.

Conclusions of Law: 

13. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

14. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
15. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
16. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings. The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

17. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

18. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.  
19. The only agreement in this case is the verbal agreement entered into by the parties in March 2006.  The Joined Party solicited the Petitioner and offered to care for the Petitioner's husband in the Petitioner's home. The Joined Party informed the Petitioner, while the Joined Party was an employee of the nursing home, that the Joined Party was either starting a home health care business or had recently started her own business.  The evidence that has been accepted as factual reveals that it was the intent of the parties to establish an independent contractor relationship rather than an employer/employee relationship. The Petitioner is not in any business of any kind.  The Petitioner is a government employee who was seeking someone to care for her husband during the Petitioner's scheduled hours of work. When the Joined Party completed the Independent Contractor Analysis questionnaire, the Joined Party wrote that she was in business for herself and that she considered herself to be both an employee and an independent contractor. The Joined Party agreed to perform the services in the Petitioner's home while the Petitioner was at work. The Joined Party used her own expertise to care for the Petitioner's husband. The Petitioner did not train the Joined Party, did not supervise the Joined Party, and did not instruct the Joined Party how to perform the work. Although the Joined Party agreed to care for the Petitioner's husband in the Petitioner's home, the evidence reveals that the claimant was free to come and go as she pleased as long as the husband was cared for.  The Joined Party took the husband with her if she left the Petitioner's home. The Joined Party was not required to personally perform the work. The Joined Party hired a substitute to perform the work for her on occasion and was responsible for paying the substitute. The Joined Party did not seek permission to hire the substitute nor did she seek permission to leave the home for personal errands.  Taxes were not withheld from the Joined Party's pay and the Joined Party's earnings were reported to the Internal Revenue Service on Form 1099. All of these facts point to an independent contractor relationship.

20. Whether a worker is an employee or an independent contractor is determined by measuring the control exercised by the employer over the worker. If the control exercised extends to the manner in which a task is to be performed, then the worker is an employee rather than an independent contractor. In Cawthon v. Phillips Petroleum Co., 124 So 2d 517 (Fla 2d DCA 1960) the court explained: Where the employee is merely subject to the control or direction of the employer as to the result to be procured, he is an independent contractor; if the employee is subject to the control of the employer as to the means to be used, then he is not an independent contractor.
21. The special deputy was presented with conflicting testimony regarding material issues of fact and is charged with resolving these conflicts. Factors considered in resolving evidentiary conflicts include the witness’ opportunity and capacity to observe the event or act in question; any prior inconsistent statement by the witness; witness bias or lack of bias; the contradiction of the witness’ version of events by other evidence or its consistency with other evidence; the inherent improbability of the witness’ version of events; and the witness’ demeanor. Upon considering these factors, the special deputy finds the testimony of the Petitioner to be more credible. Therefore, material conflicts in the evidence are resolved in favor of the Petitioner.

22. Based on the evidence presented in this case it is concluded that the claimant performed service for the Petitioner as an independent contractor.
Recommendation: It is recommended that the determination dated <February 14, 2008>, be <REVERSED>.

Respectfully submitted on <June 26, 2008>.
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