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This matter comes before me for final Agency Order.

The issues before me are whether services performed for the Petitioner by the Joined Party and other individuals working under the same terms and conditions constitute insured employment and whether the Petitioner meets liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.  

The Joined Party filed an unemployment compensation claim effective October 14, 2007.  After a determination was issued showing that the Joined Party did not earn sufficient wages to qualify for benefits, she requested reconsideration of the determination.  The Department of Revenue conducted an investigation to determine whether the services performed for the Petitioner constituted insured employment and whether the Petitioner met liability requirements for Florida unemployment compensation contributions.  Upon completing the investigation, the Department of Revenue determined that the Joined Party and others who worked for the Petitioner were statutorily covered employees. A separate determination held that the Petitioner was liable for unemployment compensation taxes. The Petitioner filed a timely protest of the determinations.  The claimant who requested the investigation was joined as a party because she had a direct interest in the outcome of the case.  That is, if the determination is reversed, the Joined Party will be ineligible for unemployment benefits and must repay all benefits received.  

All parties participated in a telephone hearing on May 15, 2008.  The Petitioner, represented by its Treasurer, appeared and testified.  The Petitioner’s Executive Director also testified as a witness.  The Respondent was represented by a Department of Revenue Senior Tax Specialist.  A Revenue Specialist III testified as a witness for the Respondent.  The Joined Party appeared and testified.  The Special Deputy issued a Recommended Order on May 19, 2008.  

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner is a non-profit corporation which was granted tax exempt status by the Internal Revenue Service under section 501(a) of the Internal Revenue Code as a charitable organization described in section 501(c)3 in January 1974.  The exemption has not been revoked.

2. The Petitioner has four corporate officers and a Board of Directors.  Generally, the officers attend Executive Board meetings one day each month. All of the officers and all members of the Board of Directors serve as volunteers.  The officers are elected on an annual basis.  None of the officers or members of the Board of Directors are compensated in any form for their services to the Petitioner. 

3. No part of the Petitioner’s earnings inure to the benefit of any shareholder or individual.  The Petitioner’s activities do not involve propaganda, attempts to influence legislation, or political campaigns on behalf of any candidate for public office.

4. As of September 2005 the Petitioner employed two full time employees and one part time employee.  The employees are an Executive Director, a bookkeeper, and a Program/Event Coordinator.  The employees are paid for the services which they perform and their earnings are reported to the Internal Revenue Service on Form W-2.

5. The Joined Party was hired by the Petitioner to replace the former Program/Event Coordinator on October 15, 2005.  The Joined Party was separated from her employment on October 17, 2007.  The Petitioner did not replace the Joined Party after October 17 and the Petitioner currently has only two compensated employees.

6. The Joined Party filed a claim for unemployment compensation benefits effective October 14, 2007, and established a base period from July 1, 2006, through June 30, 2007.  On October 25, 2007, a Wage Transcript and Determination was issued showing that the Joined Party did not have any wage credits during the base period of the claim.  The Joined Party requested reconsideration and the Agency issued an investigation to the Department of Revenue.

7. The investigation was conducted by a Revenue Specialist who was informed by the Petitioner’s Executive Director that the Petitioner had three paid employees, four officers, and twenty members of the Board of Directors.  The Revenue Specialist was informed that the officers and directors were volunteers, that they served without compensation, and that the Petitioner was exempt from unemployment compensation because the Petitioner did not have four employees during any week.

8. On March 12, 2008, the Revenue Specialist issued a determination holding that the Joined Party and any other persons working as Program Coordinators are statutorily covered employees and that the Petitioner was responsible for filing unemployment compensation tax reports effective October 14, 2005.  In reaching that determination the Tax Specialist concluded that officers performing services for the Petitioner as volunteers were the Petitioner’s employees during the entire tenure of their office, and on that basis the Petitioner had four or more employees for some portion of a day during twenty weeks within a calendar year.

Based on these Findings of Fact, the Special Deputy recommended that the determination be reversed.  The Joined Party’s exceptions to the Recommended Order of the Special Deputy were received by mail postmarked May 27, 2008.  Counter exceptions were not received from the Petitioner or the Respondent.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
Since all of the above criteria were not met, an explicit ruling is not required for each point raised by the Joined Party. Nevertheless, the exceptions are addressed below. Additionally, the record of the case was carefully reviewed to determine whether the Special Deputy’s Findings of Fact were supported by the record, whether the proceedings complied with the substantial requirements of the law, and whether the Conclusions of Law reflect a reasonable application of the law to the facts. 

The Joined Party’s exceptions request that additional evidence be accepted and considered.  In her exceptions, the Joined Party offers additional evidence not presented at the hearing.  The Joined Party also requests review of the Petitioner’s office telephone, computer and bookkeeping records. Neither the evidence included with the exceptions nor the referenced records were offered at the hearing. Rule 60BB-2.035(19)(a) prohibits the acceptance of evidence after the hearing is closed.  The Joined Party’s request for consideration of additional evidence is respectfully denied.  


The Joined Party’s exceptions propose alternative findings of fact regarding whether the Petitioner’s officers were actively performing services for the Petitioner on a daily basis and/or received remuneration in excess of $50. The agency may not reject or modify the hearing officer’s findings of fact unless the agency first determines that the findings of fact were not based upon competent substantial evidence. The Special Deputy’s findings of fact are supported by competent substantial evidence in the record. Thus, the Joined Party’s exceptions are respectfully rejected. It is noted that finding the Petitioner’s officers actively perform services for the Petitioner on a daily basis would not change the result of this order. As explained in Conclusion of Law #13 of the Recommended Order, the services would be exempt under Section 443.1216(13)(i)1., Florida Statutes, since the officers received less than $50 in compensation.  

Based on his Findings of Fact and Conclusions of Law, the Special Deputy recommended that the determination be reversed. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.
Therefore, it is ORDERED that the determination dated <March 12, 2008>, is <REVERSED>.

DONE and ORDERED at Tallahassee, Florida, this _____ day of August, 2008.
[image: image1.png]



____________________________

Cynthia R. Lorenzo, Deputy Director
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <March 12, 2008>.

After due notice to the parties, a telephone hearing was held on <May 15, 2008>.  The Petitioner, represented by its Treasurer, appeared and testified.  The Executive Director testified as a witness.  The Respondent was represented by a Department of Revenue Senior Tax Specialist.  A Revenue Specialist III testified as a witness.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the petitioner constitute insured employment, and if so, the effective date of the petitioner’s liability, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.>
Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.
Findings of Fact: 

9. The Petitioner is a non-profit corporation which was granted tax exempt status by the Internal Revenue Service under section 501(a) of the Internal Revenue Code as a charitable organization described in section 501(c)3 in January 1974.  The exemption has not been revoked.

10. The Petitioner has four corporate officers and a Board of Directors.  Generally, the officers attend Executive Board meetings one day each month. All of the officers and all members of the Board of Directors serve as volunteers.  The officers are elected on an annual basis.  None of the officers or members of the Board of Directors are compensated in any form for their services to the Petitioner. 

11. No part of the Petitioner’s earnings inure to the benefit of any shareholder or individual.  The Petitioner’s activities do not involve propaganda, attempts to influence legislation, or political campaigns on behalf of any candidate for public office.

12. As of September 2005 the Petitioner employed two full time employees and one part time employee.  The employees are an Executive Director, a bookkeeper, and a Program/Event Coordinator.  The employees are paid for the services which they perform and their earnings are reported to the Internal Revenue Service on Form W-2.

13. The Joined Party was hired by the Petitioner to replace the former Program/Event Coordinator on October 15, 2005.  The Joined Party was separated from her employment on October 17, 2007.  The Petitioner did not replace the Joined Party after October 17 and the Petitioner currently has only two compensated employees.

14. The Joined Party filed a claim for unemployment compensation benefits effective October 14, 2007, and established a base period from July 1, 2006, through June 30, 2007.  On October 25, 2007, a Wage Transcript and Determination was issued showing that the Joined Party did not have any wage credits during the base period of the claim.  The Joined Party requested reconsideration and the Agency issued an investigation to the Department of Revenue.

15. The investigation was conducted by a Revenue Specialist who was informed by the Petitioner’s Executive Director that the Petitioner had three paid employees, four officers, and twenty members of the Board of Directors.  The Revenue Specialist was informed that the officers and directors were volunteers, that they served without compensation, and that the Petitioner was exempt from unemployment compensation because the Petitioner did not have four employees during any week.

16. On March 12, 2008, the Revenue Specialist issued a determination holding that the Joined Party and any other persons working as Program Coordinators are statutorily covered employees and that the Petitioner was responsible for filing unemployment compensation tax reports effective October 14, 2005.  In reaching that determination the Tax Specialist concluded that officers performing services for the Petitioner as volunteers were the Petitioner’s employees during the entire tenure of their office, and on that basis the Petitioner had four or more employees for some portion of a day during twenty weeks within a calendar year.

Conclusions of Law: 

17. Section 443.1215(1)(c), Florida Statutes, provides that an employing unit for which service in employment, as defined in s. 443.1216(3), is performed, is an employer subject to the Chapter.

18. Section 443.1216(3), Florida Statutes, provides:

(3)  The employment subject to this chapter includes service performed by an individual in the employ of a religious, charitable, educational, or other organization, if: 

(a)  The service is excluded from the definition of "employment" in the Federal Unemployment Tax Act solely by reason of s. 3306(c)(8) of that act; and 

(b)  The organization had at least four individuals in employment for some portion of a day in each of 20 different weeks during the current or preceding calendar year, regardless of whether the weeks were consecutive and whether the individuals were employed at the same time. 
19. Section 443.1216(1)(a), Florida Statutes provides in pertinent part that employment as defined in s. 443.036, includes a service performed by an officer of a corporation.

20. Section 443.036(20)(c), Florida Statutes, provides in pertinent part that a person who is an officer of a corporation and who performs services for the corporation is deemed an employee of the corporation during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services.  Services are presumed to be rendered for the corporation in cases in which the officer is compensated by means other than dividends upon shares of stock of the corporation owned by him or her.

21. The fact that the Joined Party was employed by the Petitioner is not in dispute.  The matter to be resolved is whether the Petitioner is an employer subject to the Unemployment Compensation Law, as set forth in s. 443.1216(3).  There is no conflict concerning the fact that the Petitioner has had three compensated employees performing services in twenty weeks during a calendar year.  The question to be resolved is whether the employees have performed services in insured employment.  In order to determine that the employment is insured it must be established that the Petitioner has had at least four employees performing services for any portion of a day within twenty weeks of a calendar year.  It was not shown by competent evidence that the officers actually performed services in twenty different weeks.  However, even if the officers performed services during twenty weeks or more, those services are excluded.  Section 443.1216(13)(i)1., Florida Statutes, provides that if the compensation for services performed in the employ of an organization exempt from tax under 501(a) of the Internal Revenue Code is less than $50, the services performed are exempt from coverage under the Florida Unemployment Compensation Law.  Since the services performed by the volunteer officers are exempt, those services may not be used to determine that the Petitioner is a liable employer.  Thus, the Joined Party’s wages were not earned in insured employment.
Recommendation: It is recommended that the determination dated <March 12, 2008>, be <REVERSED>.

Respectfully submitted on <May 19, 2008>.
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