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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <August 24, 2007>, is <AFFIRMED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <May, 2008>.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated August 24, 2007.

After due notice to the parties, a telephone hearing was held on March 11, 2008. The Petitioner was represented by its attorney. The Respondent was represented by a Department of Revenue Senior Tax Specialist. A Revenue Specialist III testified as a witness. The Joined Party appeared and testified. One of the Petitioner’s former board members testified as a witness for the Joined Party.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals as District Administrators constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact: 

1. The Petitioner is a soil and water conservation district which was established under Chapter 582 Florida Statutes. In 1992 the Petitioner registered with the State of Florida to report wages of employees for unemployment compensation purposes. At that time, the Petitioner notified the agency responsible for providing unemployment tax services in the State of Florida that its official address of record was 3151 E State Road 44 in Deland.

2. The Petitioner hired the Joined Party as District Administrator on March 18, 2003. The Joined Party’s responsibility as District Administrator was to work in the field, read water meters, and to oversee the work performed by the Petitioner’s employees. The Joined Party did not have the authority to hire or fire employees. The Joined Party did not have the authority to make policies. All policies and decisions were made by the Petitioner’s Board and the Joined Party was responsible for implementing the Board’s policies and decisions as directed by the Board.

3. The Petitioner reported the Joined Party’s earnings to the Florida Department of Revenue as covered wages for unemployment compensation purposes.

4. The Joined Party was discharged by the Board on January 9, 2007, and he filed a claim for unemployment compensation benefits effective January 7, 2007. Based on the wages reported by the Petitioner, it was determined that the Joined Party established a valid claim for benefits. By letter dated April 20, 2007, the Petitioner’s attorney protested the claim for unemployment compensation benefits by stating that the Joined Party was employed by the Petitioner, a state agency, under the Senior Management System of state employment and that the Joined Party’s wages were exempt from coverage.

5. On June 21, 2007, the Petitioner changed its official address of record to 1342-E South Woodland Blvd, Deland, Florida, by filing Form UCS-3 with the Florida Department of Revenue.  

6. On June 21, 2007, a UC Program Supervisor with the Agency for Workforce Innovation issued a determination holding that the Joined Party was employed in covered employment. Among other things the determination, which was identified as a redetermination, advised “This redetermination will become final unless an appeal is filed within 20 calendar days after the mailing date of this redetermination.”

7. The Petitioner’s attorney filed an appeal by letter dated July 2, 2007.

8. On or about August 6, 2007, The Agency for Workforce Innovation issued an investigation to the Department of Revenue for an unemployment tax liability determination. The investigation was assigned to a Revenue Specialist, who was advised to conduct an investigation to verify whether the determination issued by the Agency for Workforce Innovation was correct. As part of that investigation, the Revenue Specialist provided an Independent Contractor Analysis questionnaire to the Joined Party for completion.

9. On August 24, 2007, the Revenue Specialist issued a determination holding that individuals performing services for the Petitioner as District Administrators are the Petitioner’s employees. However, the determination was not mailed to the Petitioner’s current address of record but to the Petitioner’s former address.

10. By letter dated September 26, 2007, the Petitioner’s attorney appealed the August 24, 2007, determination.

Conclusions of Law: 

11. Section 443.141(2)(c), Florida Statutes, provides:

Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

12. Rule 60BB-2.035(5), Florida Administrative Code, provides:

Timely Protest.

(a)1. Determinations issued pursuant to Sections 443.1216, 443.131 and 443.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

13. Rule 60BB-2.023(1), Florida Administrative Code, provides:

Filing date. The postmark date will be the filing date of any report, protest, appeal or other document mailed to the Agency or Department. The term “postmark date” includes the postmark date affixed by the United States Postal Service or the date on which the document was delivered to an express service or delivery service for delivery to the Department. The date of receipt will be the filing date of any report, protest, appeal, or other document faxed to the Agency or Department. It is the responsibility of each employing unit to maintain a current address of record with the Department. It is the responsibility of each claimant to maintain a current address of record with the Agency throughout the benefit year or extended benefit period. 

14. The evidence presented reveals that the Petitioner filed a timely protest of the redetermination dated June 21, 2007, issued by the Agency for Workforce Innovation. Although a subsequent determination was issued by the Department of Revenue, it was not mailed to the Petitioner’s current address of record. The appeal period begins to run upon proper mailing of a determination. Since the Respondent’s determination was mailed to an incorrect address, the appeal period did not begin on the date of mailing and the protest should be accepted as timely.

15. Section 443.036(21), Florida Statutes, provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

16. Section 443.1216(4)(c)4, Florida Statutes, provides in pertinent part that the employment subject to this chapter does not apply to service performed in the employ of a public employer if the service is performed by an individual in the exercise of duties in a position that, under state law, is designated as a major nontenured policymaking or advisory position, including a position in the Senior Management Service created under s. 110.402.

17. Section 443.036(35)(a), Florida Statutes, provides that “Public employer” means a state agency or political subdivision of the state.

18. The Petitioner is not a state agency. The Petitioner was created by Chapter 582, Florida Statutes and is a political subdivision of the state. The Joined Party was not employed in a position in the Senior Management Service of state government as set forth in s. 110.402. Therefore, it is necessary to determine if the Joined Party performed duties in a position that, under state law, is designated as a major nontenured policymaking or advisory position.

19. Section 582.09, Florida Statutes, provides that a soil and water district may employ an administrative officer of soil and water conservation, and such technical experts and such other employees, permanent and temporary, as it may require and shall determine their qualifications, duties, and compensation.
20. The position of District Administrator is not designated by state law as a major nontenured policymaking or advisory position. The evidence reveals that the Joined Party did not have the authority to make policy or even to make decisions on his own. He worked strictly under the direction and control of the Board.
21. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof will be on the protesting party to establish by a preponderance of the evidence that the determination was in error.  Such evidence has not been provided. Thus, it is concluded that the Joined Party performed services for the Petitioner as a District Administrator in covered employment, as originally reported by the Petitioner on its quarterly tax and wage reports.

Recommendation: It is recommended that the Petitioner’s protest be accepted as timely filed. It is recommended that the determination dated August 24, 2007, be AFFIRMED.

Respectfully submitted on March 18, 2008.
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