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	PETITIONER:
	

	Employer Account No. – 2505449

ALL BIG TEN INC

<PREMIER HEALTH CARE>
8051 N TAMIAMI TR BOX 35
SARASOTA FL  34243
	

	<>
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-10607L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated November 26, 2007, is final and can not be disturbed.  The determination dated <January 22, 2008>, is vacated<>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <April, 2008>.
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	Cynthia R. Lorenzo

	Deputy Director
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated January 22, 2008.

After due notice to the parties, a telephone hearing was held on March 12, 2008.  The Petitioner, represented by its accountant, appeared and testified. The Respondent, represented by a Department of Revenue Senior Tax Specialist, appeared and testified. A Tax Auditor testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the petitioner constitute insured employment pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact: 

1. The Department of Revenue selected the Petitioner for an audit of its books and records for the 2006 tax year to ensure compliance with the Unemployment Compensation Law. The audit was performed at the Petitioner’s office on November 9, 2007. The Tax Auditor examined individual earnings records, cash disbursements, payroll summaries, income statement, balance sheet, general ledger, UCT-6’s, Form 940, Form 941, Form W-2 and W-3, Form 1099 and 1096, independent contractor agreements, and the Petitioner’s 1120S Federal tax return. The Tax Auditor concluded that “1099’s were issued to contractors who were determined to be bona fide. Examination of records revealed no misclassified workers…” The Tax Auditor discovered an error in the reporting of wages for one employee resulting in an increase in gross wages of $97.97.  Although the Tax Auditor examined all of the Form 1099s, the Tax Auditor did not make copies of the forms he examined.

2. The Tax Auditor completed his audit report on November 14, 2007, and presented the audit report to the Tax Auditor’s supervisor for review. By Email dated November 14, 2007, the supervisor questioned the findings in the report by writing “In your audit, why didn’t the taxpayer have any payroll filing or figures for the 1st. qtr. 2006. I think you should say something about that in your comments.”

3. By determination mailed on or before November 26, 2007, the Department of Revenue notified the Petitioner “The audit of your records for Unemployment Compensation Tax Compliance by the Florida Department of Revenue was performed for the year 2006. Our examination resulted in the following: The UT Audit of tax year 2006 is complete. Additional gross wages for Carol Abnar were increased by $97.97 in 1/06 quarter resulting in additional UT tax due of $2.65. Taxpayer has a preaudit overreporting tax credit of $100.01 on the 1/06 UTC6 return. Net tax overpayment for test year 2006 is $97.36.”

4. The November 26, 2007, determination further advised the Petitioner “The findings will become conclusive and binding unless you file a written protest, giving your reasons in detail, within twenty (20) days from the date of this letter.”

5. The Tax Auditor’s supervisor questioned the Tax Auditor concerning why copies were not made of the Form 1099s which the Tax Auditor had examined. The Tax Auditor then contacted the Petitioner and verbally requested copies of the Form 1099s and any other supporting documents. The Petitioner and the Petitioner’s accountant met with the Tax Auditor on November 30, 2007.

6. By letter dated December 5, 2007, the Petitioner’s accountant provided copies of an Internal Revenue Service audit on a different company, which the accountant identified as a similar business. The accountant also provided Internal Revenue Service publications concerning Section 530 Relief Requirements. The accountant’s letter indicated that the Tax Auditor directed the accountant to provide the documents relating to the IRS audit of the similar business.

7. The Tax Auditor replied to the Petitioner by letter dated December 11, 2007. The Tax Auditor informed the Petitioner “The case documentation that you submitted to us relates to the Safe Harbor exemption for Federal Unemployment Tax. Since we are performing a State Unemployment Tax audit, the case documentation presented by you is not applicable to our audit because the exemption relates to a Federal Tax & not a State of Florida tax.” The Tax Auditor further informed the Petitioner “We are requesting additional documentation be provided to us in the form of completed employment contracts on the affected employees, the 2006 general ledger, copies of payment of checks for services rendered by the individuals, invoices/business cards from the individuals in question, and completion of the attached listing of 1099 recipients as far as the type of work they do & trade business they perform.” The letter provided a deadline of December 28, 2007, for providing the documentation.  The Tax Auditor advised the Petitioner “Failure to provide the requested documentation may result in each 1099 recipient being picked up and assessed for additional gross and/or taxable wages for State Unemployment Tax in 2006 & possibly for other years as well.”

8. On January 8, 2008, the accountant replied by undated letter stating reasons that the accountant believed supported the classification of independent contractor, including, “Although states are not required to follow the Internal Revenue Code in regard to Unemployment Tax issues, Section 530 Relief Requirements should provide some guidance in the treatment of workers that Congress determined needed the relief.” The accountant ended the letter by writing “If we can not be in agreement in view of this additional information, I feel it would be necessary for me to request a special deputy to appeal the decision.”

9. In response to the January 8, 2008, letter from the accountant the Tax Auditor replied by letter dated January 11, 2008, stating “Since no records were received as requested in our letter to you dated December 11, 2007; we will be picking up all 1099 recipients for additional gross and taxable wages in the 4/06 quarter and assessing these individuals for additional State Unemployment Tax and Interest due and a Change Audit result letter will be issued. If you wish to protest the audit results to a special deputy, you may do so within 20 days of the date of the upcoming Change Audit result letter. Please be advised though that such protests normally require all liabilities to be paid before the protest will be accepted.”

10. By determination mailed on or before January 22, 2008, the Department of Revenue notified the Petitioner “The audit of your records for Unemployment Compensation Tax Compliance by the Florida Department of Revenue was performed for the year 2006. Our examination resulted in the following: This is a correction to the change audit result letter dated November 14, 2007. 280 additional 1099 recipients were added as employees and assessed for additional UT tax and interest due during the 4/06 qtr. Total addtl. Gross wages added were $2,503684.80, addtl txbl. wages was $1,322,903.92, addtl. UT tax due is $4,233.29, addtl. int. is $465.66, total amt. due-$4698.95.” The determination advised the Petitioner that “The findings will become conclusive and binding unless you file a written protest, giving your reasons in detail, within twenty (20) days from the date of this letter.”

11. By letter postmarked February 2, 2008, the Petitioner’s accountant filed an appeal stating “We are making a formal request to appeal this case to a special deputy.”

Conclusions of Law: 

12. Section 443.141(2)(c), Florida Statutes, provides:

Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

13. Rule 60BB-2.035, Florida Administrative Code, provides: 
Protests of Liability, Assessment, Reimbursements, and Tax Rate - Special Deputy Hearings.

(1) Filing a Protest. Protests of determinations of liability, assessments, reimbursement requirements, and tax rates are filed by writing to the Department of Revenue in the time and manner prescribed on the determination document. Upon receipt of a written protest, the Department will issue a redetermination if appropriate. If a redetermination is not issued, the letter of protest, determination, and all relevant documentation will be forwarded to the Office of Appeals, Special Deputy Section, in the Agency for Workforce Innovation for resolution.

(2)  Each protest is to contain:

(a) The employer account number assigned to the Petitioner by the Department of Revenue;

(b) The name, address, and telephone number of the Petitioner; the name, address, and telephone number of the Petitioner’s representative, if any, which will be the address for service during the course of the proceeding; and an explanation of how the Petitioner’s substantial interests will be affected by the Department’s determination;

(c) A statement of when and how the Petitioner received notice of the Department’s determination;

(d) A statement of all disputed issues of material fact. If there are none, the petition should so indicate;

(e) A concise statement of the ultimate facts alleged, including the specific facts the Petitioner contends warrant reversal or modification of the determination;
(f) A statement of the specific rules or statutes the Petitioner contends require reversal or modification of the determination; and

(g) A statement of the relief sought by the Petitioner.
14. The only finding adverse to the Petitioner in the determination mailed on or before November 26, 2007, holds that the Petitioner underreported wages for one employee in the amount of $97.97, resulting in an additional tax of $2.65. No evidence has been presented to show that the Petitioner has, at any time, contested that finding.

15. Rule 60BB-2.035(5), Florida Administrative Code, provides:

Timely Protest.

(a)1. Determinations issued pursuant to Sections 443.1216, 443.131 and 443.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

16. The determination dated November 26, 2007, provides that the determination will become conclusive and binding unless you file a written protest, giving your reasons in detail, within twenty (20) days from the date of this letter.  (Emphasis supplied.)

17. The Tax Auditor examined all of the Petitioner’s records, including the 1099s, prior to issuing the November 26, 2007, determination. Although the Petitioner did not protest the November 26, 2007, determination, the Tax Auditor issued a correction to the determination on January 22, 2008.  However, the correction was not based new or additional evidence received and reviewed by the Tax Auditor. It appears from the Tax Auditor’s letter of January 11, 2008, that the redetermination was based on the Petitioner’s failure to provide requested documentation.

18. It is clear from the wording of the January 22, 2008, determination that the January 22 determination is a redetermination. The January 22 determination states “This is a correction to the change audit result letter dated November 14, 2007.” Although the Tax Auditor completed the audit report on November 14, the audit report was not mailed until November 26. When no protest was made by the Petitioner within twenty days of November 26 and no redetermination was issued by the Department within twenty days of November 26, the determination became final. In Bayonet Point Medical Center v. State of Florida, Dept of Labor and Employment Security, 460 So. 2d 473 (Fla. 1984) the court held that the Department’s determination of an employer’s tax rate was conclusive and binding on both the employer and the Department when a protest was not filed within the appeal period and that the Department could issue a redetermination only if there was a computational error.

19. The January 22, 2008, redetermination was issued after the November 26, 2007, determination had become final. The January 22, 2008, determination was not based on any new evidence and it was not shown that it was issued as a result of a computational error or any other error on the part of the Tax Auditor. Therefore, the Department was without jurisdiction to issue a redetermination.
Recommendation: It is recommended that the determination dated November 26, 2007, is final and can not be disturbed. It is recommended that the determination dated January 22, 2008, be vacated.

Respectfully submitted on March 18, 2008.
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