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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <August 30, 2008>, is <AFFIRMED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <March, 2009>.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <August 30, 2008>.

After due notice to the parties, a telephone hearing was held on <January 6, 2009>.  The Petitioner, represented by the controller, appeared and testified.  The Respondent, represented by a Department of Revenue Project Manager, appeared and testified.  The Joined Party and a witness for the Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the Petitioner by the Joined Party constitute insured employment, and if so, the effective date of liability, pursuant to Section 443.036(19),  443.036(21); 443.1216, Florida Statutes.>
Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.
Findings of Fact: 

1. The Petitioner is a Tennessee corporation and its base of operations is located in Tennessee.  The Petitioner's business is the installation of ornamental items used in construction, such as handrails and metal stairs.  Although the Petitioner's base of operations is in Tennessee, the Petitioner has job sites located in other states, including Florida.

2. The Petitioner was working at a Florida job site during the latter part of 2007.  The Petitioner obtained workers from a local union hall to work at the job site.  The Joined Party was hired by the Petitioner on October 1, 2007, and he worked at the Florida job site until November 18, 2007.  

3. The Petitioner paid wages to the Joined Party in the total amount of $3,605.14, between October 1, 2007, and November 18, 2007.  All of the Joined Party's services were performed at the Florida job site.  Income taxes and FICA taxes were withheld from the Joined Party's wages and at the end of 2007 the Petitioner reported the Joined Party's wages on Form W-2.

4. The Petitioner did not report the Joined Party's wages to the State of Florida and did not pay unemployment compensation taxes to Florida on the wages earned by the Joined Party or on the wages earned by any other Florida workers. 

Conclusions of Law: 

5. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.
6. The Petitioner does not contest the fact that the Joined Party was an employee of the Petitioner.  However, the Petitioner does contest the determination that the Petitioner is liable for payment of unemployment compensation taxes to Florida.

7. Section 443.1216, Florida Statutes, provides that:

(7) The employment subject to this chapter includes an individual's entire service, performed inside or both inside and outside this state if: 

(a) The service is localized within this state; or 

(b) The service is not localized within any state, but some of the service is performed in this state, and: 

1. The base of operations, or, if there is no base of operations, the place from which the service is directed or controlled, is located within this state; or 

2. The base of operations or place from which the service is directed or controlled is not located within any state in which some part of the service is performed, but the individual's residence is located within this state. 
8. Section 443.1216(9), Florida Statutes, provides that service is deemed to be localized within a state if the service is performed entirely within the state or the service is performed both inside and outside the state, but the service performed outside the state is incidental to the individual's service inside the state.

9. All of the services performed by the Joined Party for the Petitioner were localized in Florida.  Therefore, the Joined Party's wages are Florida wages.

10. Section 443.1215, Florida States, provides:
(1) Each of the following employing units is an employer subject to this chapter: 

(a) An employing unit that: 

1. In a calendar quarter during the current or preceding calendar year paid wages of at least $1,500 for service in employment; or 

2. For any portion of a day in each of 20 different calendar weeks, regardless of whether the weeks were consecutive, during the current or the preceding calendar year, employed at least one individual in employment, irrespective of whether the same individual was in employment during each day. 

11. The evidence reveals that the Petitioner paid wages to the Joined Party in the amount of $3,605.14 during the fourth calendar quarter 2007.  Therefore, the Petitioner has established liability for payment of unemployment compensation taxes to Florida based on payment of wages of at least $1,500 within a calendar quarter.
Recommendation: It is recommended that the determination dated <August 30, 2008>, be <AFFIRMED>.

Respectfully submitted on <January 9, 2009>.
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