AGENCY FOR WORKFORCE INNOVATION

OFFICE OF THE DEPUTY DIRECTOR

TALLAHASSEE, FLORIDA
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DESTIN  FL 32541
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-76490R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


AMENDED FINAL ORDER

This matter comes before me for final Agency Order.

The issue before me is whether the Petitioner's tax rates were properly computed, pursuant to Section 443.131, Florida Statutes; Rules 60BB-2.026; 2.031, Florida Administrative Code. The Petitioner filed exceptions to the Recommended Order of the Special Deputy by mail postmarked February 1, 2008. Counter exceptions were not received. 

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner, Harbor Docks Restaurant, Inc., completed and submitted an Application to Collect and/or Report Tax in Florida dated July 30, 2007, to the Florida Department of Revenue. On the application, the Petitioner reported that it acquired all of the business previously operated by Harbor Docks, Inc. on April 10, 2007, and that the business was in operation at the time of acquisition. The application was signed by an individual indicated as the Petitioner’s president.
2. The Petitioner submitted a Report to Determine Succession and Application for Transfer of Experience Rating Records dated July 30, 2007. That form was signed by an individual indicated to be the General Manager. The form states that Harbor Docks Restaurant, Inc. purchased 100% of the business on April 10, 2007, and that the predecessor company, Harbor Docks, Inc., ceased payroll in Florida. The form also states there was common ownership, management, or control between the two entities at the time the change occurred.
3. By determination dated October 1, 2007, the Department of Revenue notified the Petitioner that, “A Successor employer must notify the Department in writing of a total or partial succession within ninety (90) days after the date the succession commenced or any application for transfer of employment records will be denied. The succession commenced on April 10, 2007, the Department was first notified July 30, 2007. Since the notification was not within the time limit specified by the Florida Administrative Rules and Regulations 60BB-2.031, the transfer is denied.” The Petitioner filed an appeal by letter on or about October 19, 2007.
4. After the Petitioner filed its appeal, the Petitioner hired a Certified Public Accountant to assist with its application for transfer of experience rating records. The Petitioner’s president told the accountant that he owned all the stock of Harbor Docks, Inc., the predecessor, and Harbor Docks Restaurant, Inc. He advised the accountant that Harbor Docks, Inc. previously operated three divisions; a seafood market, a restaurant, and a gift shop, all at one location and that Harbor Docks Restaurant, Inc. was formed to operate just the restaurant. He informed the accountant that Harbor Docks Restaurant began operating the restaurant on or about May 7, 2007, and that Harbor Docks, Inc. continues to operate the seafood market and gift shop without employees.
With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
Since all of the criteria were not met, an explicit ruling on each exception raised by the Petitioner is not required. However, the Petitioner’s submission was considered and is addressed in this Final Order. Additionally, the record of the case was carefully reviewed to determine whether the special Deputy’s Findings of Fact were supported by the record, whether the proceedings complied with the substantial requirements of the law and whether the Conclusions of Law reflect a reasonable application of the law to the facts. 

In its exceptions, the Petitioner urges acceptance of evidence that was rejected by the Special Deputy. A review of the record reflects that the Special Deputy correctly concluded that the evidence in question was hearsay that could not be used as the basis for a finding of fact. No competent evidence was presented at the hearing to establish that the Respondent’s determination regarding a voluntary transfer of employment records was in error.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

Based on his Findings of Fact, the Special Deputy recommended that the determination be affirmed. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The special deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order. 

Therefore, it is ORDERED that the determination dated October 1, 2007, is AFFIRMED. 

DONE and ORDERED at Tallahassee, Florida, this _____ day of July, 2008.
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____________________________

Cynthia R. Lorenzo, Deputy Director

Agency for Workforce Innovation
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This matter comes before me for final Agency Order.

The issue before me is whether the Petitioner's tax rates were properly computed, pursuant to Section 443.131, Florida Statutes; Rules 60BB-2.026; 2.031, Florida Administrative Code. The Petitioner filed exceptions to the Recommended Order of the Special Deputy by mail postmarked February 1, 2008. Counter exceptions were not received. 

The Special Deputy’s Findings of Fact recite as follows:

5. The Petitioner, Harbor Docks Restaurant, Inc., completed and submitted an Application to Collect and/or Report Tax in Florida dated July 30, 2007, to the Florida Department of Revenue. On the application, the Petitioner reported that it acquired all of the business previously operated by Harbor Docks, Inc. on April 10, 2007, and that the business was in operation at the time of acquisition. The application was signed by an individual indicated as the Petitioner’s president.
6. The Petitioner submitted a Report to Determine Succession and Application for Transfer of Experience Rating Records dated July 30, 2007. That form was signed by an individual indicated to be the General Manager. The form states that Harbor Docks Restaurant, Inc. purchased 100% of the business on April 10, 2007, and that the predecessor company, Harbor Docks, Inc., ceased payroll in Florida. The form also states there was common ownership, management, or control between the two entities at the time the change occurred.
7. By determination dated October 1, 2007, the Department of Revenue notified the Petitioner that, “A Successor employer must notify the Department in writing of a total or partial succession within ninety (90) days after the date the succession commenced or any application for transfer of employment records will be denied. The succession commenced on April 10, 2007, the Department was first notified July 30, 2007. Since the notification was not within the time limit specified by the Florida Administrative Rules and Regulations 60BB-2.031, the transfer is denied.” The Petitioner filed an appeal by letter on or about October 19, 2007.
8. After the Petitioner filed its appeal, the Petitioner hired a Certified Public Accountant to assist with its application for transfer of experience rating records. The Petitioner’s president told the accountant that he owned all the stock of Harbor Docks, Inc., the predecessor, and Harbor Docks Restaurant, Inc. He advised the accountant that Harbor Docks, Inc. previously operated three divisions; a seafood market, a restaurant, and a gift shop, all at one location and that Harbor Docks Restaurant, Inc. was formed to operate just the restaurant. He informed the accountant that Harbor Docks Restaurant began operating the restaurant on or about May 7, 2007, and that Harbor Docks, Inc. continues to operate the seafood market and gift shop without employees.
With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
Since all of the criteria were not met, an explicit ruling on each exception raised by the Petitioner is not required. However, the Petitioner’s submission was considered and is addressed in this Final Order. Additionally, the record of the case was carefully reviewed to determine whether the special Deputy’s Findings of Fact were supported by the record, whether the proceedings complied with the substantial requirements of the law and whether the Conclusions of Law reflect a reasonable application of the law to the facts. 

In its exceptions, the Petitioner urges acceptance of evidence that was rejected by the Special Deputy. A review of the record reflects that the Special Deputy correctly concluded that the evidence in question was hearsay that could not be used as the basis for a finding of fact. No competent evidence was presented at the hearing to establish that the Respondent’s determination regarding a voluntary transfer of employment records was in error.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:
The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

Based on his Findings of Fact, the Special Deputy recommended that the determination be affirmed. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The special deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order. However, a review of the record establishes that in addition to protesting the determination regarding a voluntary transfer of employment records, the Petitioner was trying to request a waiver of penalty and interest. Also, the Petitioner’s initial application for a voluntary transfer of employment records includes information which, if true, may require a mandatory transfer of employment records pursuant to Section 443.131(g)(1)a., Florida Statutes. These issues are referred to the Department of Revenue for resolution.

Therefore, it is ORDERED that the determination dated October 1, 2007, is AFFIRMED. The Department of Revenue is directed to investigate and issue determinations regarding the issue of whether a succession occurred under circumstances requiring a mandatory transfer of employment records and the issue regarding waiver of penalty and interest.

DONE and ORDERED at Tallahassee, Florida, this _____ day of March, 2008.
[image: image2.png]



____________________________

Cynthia R. Lorenzo, Deputy Director

Agency for Workforce Innovation
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated October 1, 2007.

After due notice to the parties, a telephone hearing was held on January 14, 2008. The Petitioner, represented by its Certified Public Accountant, appeared and testified. A Certified Public Accountant from the same firm testified as a witness. The Respondent was represented by a Department of Revenue Tax Specialist II. A Revenue Specialist II testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether the Petitioner's tax rates were properly computed, pursuant to Section 443.131, Florida Statutes; Rules 60BB-2.026; 2.031, Florida Administrative Code.

Findings of Fact: 

9. The Petitioner, Harbor Docks Restaurant, Inc., completed and submitted an Application to Collect and/or Report Tax in Florida dated July 30, 2007, to the Florida Department of Revenue. On the application, the Petitioner reported that it acquired all of the business previously operated by Harbor Docks, Inc. on April 10, 2007, and that the business was in operation at the time of acquisition. The application was signed by an individual indicated as the Petitioner’s president.
10. The Petitioner submitted a Report to Determine Succession and Application for Transfer of Experience Rating Records dated July 30, 2007. That form was signed by an individual indicated to be the General Manager. The form states that Harbor Docks Restaurant, Inc. purchased 100% of the business on April 10, 2007, and that the predecessor company, Harbor Docks, Inc., ceased payroll in Florida. The form also states there was common ownership, management, or control between the two entities at the time the change occurred.
11. By determination dated October 1, 2007, the Department of Revenue notified the Petitioner that, “A Successor employer must notify the Department in writing of a total or partial succession within ninety (90) days after the date the succession commenced or any application for transfer of employment records will be denied. The succession commenced on April 10, 2007, the Department was first notified July 30, 2007. Since the notification was not within the time limit specified by the Florida Administrative Rules and Regulations 60BB-2.031, the transfer is denied.” The Petitioner filed an appeal by letter on or about October 19, 2007.
12. After the Petitioner filed its appeal, the Petitioner hired a Certified Public Accountant to assist with its application for transfer of experience rating records. The Petitioner’s president told the accountant that he owned all the stock of Harbor Docks, Inc., the predecessor, and Harbor Docks Restaurant, Inc. He advised the accountant that Harbor Docks, Inc. previously operated three divisions; a seafood market, a restaurant, and a gift shop, all at one location and that Harbor Docks Restaurant, Inc. was formed to operate just the restaurant. He informed the accountant that Harbor Docks Restaurant began operating the restaurant on or about May 7, 2007, and that Harbor Docks, Inc. continues to operate the seafood market and gift shop without employees.
Conclusions of Law: 

13. Rule 60BB-2.031(2)(a), Florida Administrative Code, provides that as a requirement for voluntary transfer of an employment record, a successor employer must notify the Department in writing of a total or partial succession within 90 days after the date the succession commenced or any application for transfer of employment records will be denied. Notification may be made on Form DR-1, Application to Collect and/or Report Tax in Florida, or UCS-1S, Report to Determine Succession and Application for Transfer of Experience Rating Records.
14. The Form DR-1, Application to Collect and/or Report Tax in Florida, and the UCS-1S, Report to Determine Succession and Application for Transfer of Experience Rating Records were both dated and submitted July 30, 2007, by the Petitioner. Both documents show the date of acquisition as April 10, 2007. The Petitoner did not notify the Department in writing of the succession within 90 days of the date of acquisition as reported on Form DR-1 and UCS-1S. Therefore, the Department denied the request for a voluntary transfer of the employment record.
15. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof will be on the protesting party to establish by a preponderance of the evidence that the determination was in error.

16. Rule 60BB2.035(15)(c), Florida Administrative Code, provides that hearsay evidence, whether received in evidence over objection or not, may be used to supplement or explain other evidence, but will not be sufficient in itself to support a finding unless the evidence falls within an exception to the hearsay rule as found in Chapter 90, F.S. 

17. Section 90.801(1)(c), Florida Statutes, defines hearsay as “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”

18. No owner, corporate officer, member of management, or employee of either Harbor Docks, Inc. or Harbor Docks Restaurant, Inc. participated in the hearing. The Petitioner’s witnesses did not prepare nor submit the Form DR-1 or UCS-1S and do not have personal knowledge of the information contained on the forms or the operation of the business.  The witnesses are not active in the operation of the business and merely testified about what they were told by the Petitioner concerning the acquisition of the business, the acquisition date, and whether the acquisition was partial or total. Therefore, the testimony of the witnesses is hearsay and legally insufficient to establish that the determination of the Department was in error. Therefore, based on the available competent evidence, it is recommended that the determination holding that the request for a voluntary transfer of employment records be denied because the Petitioner did not notify the Department of the succession within 90 days after the succession commenced.

Recommendation: It is recommended that the determination dated October 1, 2007, be AFFIRMED.

Respectfully submitted on January 17, 2008.
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