<AGENCY FOR WORKFORCE INNOVATION>
OFFICE OF THE DEPUTY DIRECTOR

TALLAHASSEE, FLORIDA
Docket No. <2007-74277L>

4 of 4

	PETITIONER:
	

	Employer Account No. – <26884>
LITTLE HICKORY ISLAND LLC 
	

	<26884 HICKORY BLVD
BONITA SPRINGS FL  34134-8303                                                                                                                                                                                                                                                        >
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2007-74277L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <May 10, 2007>, is <DISMISSED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <April, 2008>.
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	Cynthia R. Lorenzo

	Deputy Director
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	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 10, 2007, which held that the Petitioner met the liability requirements of the law effective January 10, 2006.

After due notice to the parties, a telephone hearing was held on February 26, 2008.  The Petitioner was represented by its attorney. A member of the LLC testified as a witness. The Respondent was represented by a Department of Revenue Senior Tax Specialist. A Revenue Specialist III testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether the Petitioner filed a timely protest pursuant to §443.131(3)(h), 443.141(2)(c), or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code. 

Findings of Fact: 

1. The Petitioner is a limited liability company created as a real estate holding company. The business location is the residence of the husband and wife members of the LLC.  

2. The Petitioner engaged a company which provides chefs for various purposes to provide a chef to prepare meals for the members of the LLC and their guests at the residence. The Joined Party was one of the chefs provided by that company. Eventually, the Petitioner decided to pay the Joined Party directly rather than pay the company that provided the Joined Party to the Petitioner.

3. The Joined Party filed a claim for unemployment compensation benefits effective April 1, 2007. The Joined Party filed a Request for Reconsideration of Monetary Determination when it was determined that the Joined Party did not receive credit for any wages paid by the Petitioner. That investigation was assigned to a Revenue Specialist with the Florida Department of Revenue. On or about May 8, 2007, the Revenue Specialist determined that the Joined Party performed services as the Petitioner’s employee and was entitled to wage credits. The Revenue Specialist further determined that the Petitioner was liable for payment of unemployment compensation taxes. However, the Revenue Specialist did not issue a written determination at that time. Instead, the Revenue Specialist faxed the information to a Department of Revenue UC Examiner II. On May 10, 2007, The Department of Revenue issued a determination, mailed on or before May 18, 2007, holding that the Petitioner met the liability requirements of the law effective January 10, 2006.  

4. The May 10, 2007, determination was mailed to the Petitioner’s correct mailing address. Upon receipt of the determination the Petitioner bundled the determination with other mail and forwarded the determination to the Petitioner’s controller in Indiana.

5. The May 10, 2007, determination states “This letter is an official notice of your Unemployment Compensation tax liability as an employer and your tax rate. This determination will become conclusive and binding unless you file a written application for redetermination, giving your reason in detail, within twenty (20) days from the date of this letter.” 

6. On September 19, 2007, the Petitioner’s controller contacted the Revenue Specialist, who had conducted the investigation, by telephone. 

7. By letter dated September 21, 2007, the Petitioner’s controller requested that the Department of Revenue review the case involving “an independent contractor that provided chef services for our organization” because the controller believed that the individual was “fraudulently trying to take advantage of the system for her own benefit” and because “it is causing our company undue penalties for non-compliance of U/C tax returns.” Although the controller indicated that he was located in Indiana, the letter did not provide any address for the Petitioner other than the address of the Florida residence to which the determination was mailed.

8. On October 16, 2007, the Revenue Specialist issued a determination, mailed to the Petitioner’s Florida address, holding that the Joined Party and any other persons working as chefs are the Petitioner’s employees and that the Petitioner’s responsibility for filing Florida Unemployment Compensation tax reports begins January 10, 2006. The October 16, 2007, determination states “This letter is an official notice of the above determination and will become conclusive and binding unless you file a written application to protest this determination within (20) days from the date of this letter.”

9. The Petitioner forwarded the October 16, 2007, determination to the controller in Indiana and instructed the controller to file an appeal. The Petitioner has not responded to the October 16, 2007, determination in writing.

Conclusions of Law:  

10. Section 443.141(2)(c), Florida Statutes, provides:

(c) Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

11. Rule 60BB-2.035(5), Florida Administrative Code, provides:

(5) Timely Protest.

(a)1. Determinations issued pursuant to Sections 443.1216, 443.131 and 443.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

2. Determinations issued pursuant to Section 443.141, F.S., will become final and binding unless application for review and protest is filed within 15 days from the mailing date of the determination. If not mailed, the determination will become final 15 days from the date the determination is delivered.

(b)   If a protest appears to have been filed untimely, the Agency may issue an Order to Show Cause to the Petitioner, requesting written information as to why the protest should be considered timely. If the Petitioner does not, within 15 days after the mailing date of the Order to Show Cause, provide written evidence that the protest is timely, the protest will be dismissed.

12. Rule 60BB-2.023(1), Florida Administrative Code, provides:

(1) Filing date. The postmark date will be the filing date of any report, protest, appeal or other document mailed to the Agency or Department. The term “postmark date” includes the postmark date affixed by the United States Postal Service or the date on which the document was delivered to an express service or delivery service for delivery to the Department. The date of receipt will be the filing date of any report, protest, appeal, or other document faxed to the Agency or Department. It is the responsibility of each employing unit to maintain a current address of record with the Department. It is the responsibility of each claimant to maintain a current address of record with the Agency throughout the benefit year or extended benefit period. 

13. The evidence in this case reflects that the determination dated May 10, 2007, was mailed to the Petitioner at its last-known address on or before May 18, 2007. The determination was received by the Petitioner and forwarded to the Petitioner’s controller. The Petitioner did not protest this determination in writing until September 21, 2007, when the Petitioner’s controller wrote a letter to the Department of Revenue expressing concern that the Joined Party was taking advantage of the system and that the determination was creating penalties as a result of the Petitioner’s failure to file tax returns. The protest of September 21, 2007, was not filed within the allowable time limit and the determination is thus final. Subsequently, on October 16, 2007, the Department issued an additional determination specifically addressing the Joined Party and other individuals performing services for the Petitioner as chef. That determination also notified the Petitioner of its right to file a written application to protest the determination within twenty days. As of February 26, 2008, the Petitioner has not filed a written application for protest of the October 16, 2007, determination.

Recommendation: It is recommended that the Petitioner’s protest to the May 10, 2007, determination be dismissed due to lack of jurisdiction. The Petitioner has not filed a written protest to the October 16, 2007, determination.

Respectfully submitted on March 19, 2008.
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	R. O. Smith, Special Deputy
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