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This matter comes before me for final Agency Order.

The issue before me is  Whether services performed for the Petitioner by the Joined Party constitute insured employment, and if so, the effective date of liability, pursuant to Section 443.036(19),  443.036(21); 443.1216, Florida Statutes.
After due notice to the parties, a telephone hearing was conducted on October 11, 2007.  The Petitioner and the Respondent participated in the hearing.  The Petitioner was represented by an attorney, who called two witnesses.  The Respondent was represented by a Senior Tax Specialist and presented one witness. The Special Deputy issued a Recommended Order on November 6, 2007.  The Recommended Order advised that all parties had the right to file exceptions within 15 calendar days from the date the Recommended Order was mailed.  The Petitioner’s attorney requested and received an extension of the time for filing exceptions.  

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner, All Stars Services LLC, operates a business providing automobile transport drive services to a rental car company located at an airport. All Stars Services LLC was formed on February 14, 2006. Prior to formation of the LLC, the business was operated as a sole proprietorship by the Petitioner’s president from approximately March 2000 until February 13, 2006.  

2. The Petitioner has a contract with the rental car company to provide drivers to drive rental cars from a base location at the airport to other airport locations so the cars can be washed, serviced, and rented by the rental car company. In addition, the work orders provided to the Petitioner by the rental car company specify that some of the drivers are required to be “chase drivers.” The chase driver drives a van owned by the rental car company. The chase driver follows the drivers and transports the drivers back to the base location after the drivers drop off the rental cars at specified locations. The chase drivers are considered to be lead drivers. A rental car company supervisor tells the lead drivers what needs to be done. The lead drivers are then required to tell the drivers what to do, based on the directions received from the rental car company supervisor.

3. The Petitioner maintains a business office. Individuals visit the Petitioner’s business office seeking work as drivers. The applicants are required to complete a work application titled Independent Contractor Application. The application states that the applicant understands that all labor completed for the Petitioner will be completed as an independent contractor and that the applicant is responsible for reporting and paying the applicant’s taxes. The application further states that if the applicant has an accident, the applicant “will be held responsible for the $500 deductible issued by the automobile insurance company.” The Petitioner does a background check and a driving record check to qualify each applicant. The Petitioner charges each applicant $3.09 for the background check. If the applicant has a good driving record, the Petitioner asks when the applicant is available to work. The Petitioner then schedules the driver to work according to work orders received by the Petitioner from the rental car company. The Petitioner pays each driver an hourly rate of $6.67. The Petitioner has a blanket insurance policy to cover the drivers while they drive the rental cars. The Petitioner charges each driver $2.25 for each day the driver works for coverage under the Petitioner’s blanket insurance policy.

4. The Joined Party applied for work with the business when it was operated as a sole proprietorship. He completed a work application titled Informacion Contratista Independiente, a work application written in Spanish, on October 18, 2005. The Joined Party was hired as a lead driver. As a lead driver the Petitioner paid the Joined Party $8.00 per hour. On February 14, 2006, the Petitioner transferred the Joined Party to the LLC as a lead driver, performing the same work under the same conditions.

5. The Petitioner typically scheduled the Joined Party to work ten hours per day, six days per week, at the airport location of the rental car company.  

6. The Petitioner requires its drivers and lead drivers to wear shirts bearing the Petitioner’s name. The drivers and lead drivers are required to pay the Petitioner $7.50 per shirt to reimburse the Petitioner for the cost of the shirts. The rental car company requires the drivers and lead drivers to wear an identification badge bearing the name of the rental car company. The drivers and lead drivers are not required to pay for the identification badge provided by the rental car company. The identification badge is required by airport security.

7. When the drivers and lead drivers report for work at the rental car company, they are required to sign a sign-in sheet bearing the Petitioner’s name. Someone, either a rental car company employee or the lead driver, writes in the start and ending time for each driver who signs in. The sign-in sheet is checked to indicate whether the driver did or did not take a break during the work shift. The Petitioner uses the sign-in sheet as a time sheet to compute the hours worked by the drivers and lead drivers and to compute the pay earned by the drivers and lead drivers.

8. The Petitioner’s established payday is Monday of each week. However, there is a two week delay after the week in which the work is performed before the drivers are paid. The Petitioner chooses to hold back two weeks of earned pay for each driver to give the Petitioner an opportunity to bill the Petitioner’s customer for the work performed by the drivers and lead drivers. The Petitioner bills the rental car company at an hourly rate that is greater than the hourly rate paid to the drivers by the Petitioner. The income of the business is derived from the difference between what the customer pays the Petitioner for the work performed by the drivers and what the Petitioner pays the drivers to perform the work.
9. The drivers and lead drivers are required to personally perform the work. The Petitioner maintains a list of standby drivers. If a driver is not able to work as scheduled, the Petitioner attempts to schedule a driver from the standby list. If the Petitioner is not able to obtain a substitute from the standby list, a driver is not provided to the customer.

10.  The drivers and lead drivers are not restricted by the Petitioner from working elsewhere.
11. Either party can terminate the relationship without incurring liability. The Petitioner does not personally supervise the drivers while they work at the airport. The Petitioner relies upon the rental car company to provide the supervision. As long as the rental car company is happy with the work of the drivers, the Petitioner is satisfied with the work of the drivers.  
12. No taxes were withheld from the Joined Party’s pay. A Form 1099-MISC was provided to the Joined Party for the 2006 tax year reporting the Joined Party’s 2006 earnings as nonemployee compensation.
Based on these Findings of Fact, the Special Deputy recommended that the determination be affirmed. The Petitioner’s exceptions to the Recommended Order of the Special Deputy were received by courier on December 21, 2007.  Counter exceptions were not received from the Respondent. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
The Petitioner’s exceptions are addressed below.

Exception 1, 3, 4, and 5 are proposed findings of fact.  The agency may not reject or modify the hearing officer’s findings of fact unless the agency first determines that the findings were not based upon competent substantial evidence. Findings of fact in paragraphs 2, 5, 6, and 7 of the recommended order were reviewed with consideration given to the findings offered as exceptions by the petitioner and the recommended findings were found to be based on competent substantial evidence. The Petitioner’s exceptions 1, 3, 4, and 5 are respectfully rejected. 
Exception 3 proposes additional findings of fact be added to the Special Deputy recommended findings in paragraph 2. The agency may not modify the findings of fact absent a determination that the findings were not based on competent substantial evidence. The findings stated in paragraph 2 of the recommended or are based on competent substantial evidence and may not be modified. The Petitioner’s exception 2 is respectfully rejected.  

Exception 6 offers an alternative finding to the special deputy’s recommended finding in paragraph 11 that “the Petitioner relies upon the rental car company to provide the supervision.”  The recommended finding is based on competent substantial evidence in the record and can not be amended or rejected. The Petitioner’s exception is respectfully rejected. 
The Petitioner’s exceptions 7 and 12 to the Special Deputy’s Conclusions of law regarding the applicability of the decision of this case is rejected. The determination issued by the Department of Revenue and at issue in this case is limited to the status of the Joined Party. The Petitioner’s exceptions are respectfully rejected. 

The Petitioner’s exceptions 8, 9, 10 and 11 to the Special Deputy’s Conclusions of law have been reviewed and considered.  The Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts.  Respectfully, the Petitioner’s exceptions to the Special Deputy’s recommended conclusions of law 8, 9, 10, and 11 are rejected.

The Petitioner’s exception 13 to the Special Deputy’s Recommended Conclusion of law in paragraph 28 is accepted and the paragraph is amended to delete the reference to the Joined party’s belief.   
(i) whether or not the parties believe they are creating the relation of master and servant. The Joined Party did not participate in the hearing. Although there is no written agreement 
between the Petitioner and the Joined Party, the evidence does contain the work application which states that the Joined Party understood that he was applying for work as an independent contractor. A statement in an agreement that the existing relationship is that of independent contractor is not dispositive of the issue. Lee v. American Family Assurance Co. 431 So.2d 249, 250 (Fla. 1st DCA 1983).  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”
The Petitioner’s exceptions 14 and 2nd 13 on page 7 attempt to amend facts that were based on competent substantial evidence in the record. The Petitioners exceptions are respectfully rejected. 
The Petitioner’s takes exception to the Special Deputies recommendation in Petitioner’s second exception 14 on page 8. The Recommendation of the Special Deputy is based on a reasonable application of the law to the facts. The Petitioner’s exception is respectfully rejected. 

Based on his Findings of Fact, the Special Deputy recommended that the determination be AFFIRMED. A review of the record reveals that the findings of fact are based upon competent evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated July 13, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of May, 2008.
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                               ______________________________

                                                                                   Cynthia R. Lorenzo, Deputy Director

                                                                                   Agency for Workforce Innovation
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TO:  
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Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated July 13, 2007.

After due notice to the parties, a telephone hearing was held on October 11, 2007. The Petitioner was represented by its attorney. The Petitioner, a sole proprietor, appeared and testified. The Petitioner’s office manager testified as a witness. The Respondent was represented by a Department of Revenue Senior Tax Specialist. A Tax Specialist II testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the Petitioner by the Joined Party as a driver constitute insured employment, and if so, the effective date of liability, pursuant to Section 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner, Rafael Armenteros, operated a business providing automobile transport drive services to a rental car company located at an airport, from approximately March 2000 until February 13, 2006, as a sole proprietor. On February 14, 2006, the business was transferred to an LLC formed by the Petitioner.

2. The Petitioner contracted with the rental car company to provide drivers who would drive the rental cars from a base location at the airport to other airport locations so the cars could be washed, serviced, and rented by the rental car company. In addition, the rental car company’s work orders specified that some of the drivers were required to be “chase drivers.” The chase driver drove a van owned by the rental car company. The chase driver followed the drivers and transported the drivers back to the base location after the drivers dropped off rental cars at specified locations. The chase drivers were considered to be lead drivers. A rental car company supervisor would tell the lead driver what needed to be done. The lead driver was then required to tell the drivers what to do, based on directions received from the rental car company supervisor.

3. The Petitioner maintained a business office. Individuals would visit the Petitioner’s business office seeking work as drivers. The applicants were required to complete a work application titled Independent Contractor Application. The application stated that the applicant understood that all labor completed for the Petitioner would be completed as an independent contractor and that the applicant was responsible for reporting and paying the applicant’s taxes. The application further stated that if the applicant had an accident, the applicant “will be held responsible for the $500 deductible issued by the automobile insurance company.” The Petitioner did a background check and a driving record check to qualify each applicant. The Petitioner charged each applicant $3.09 for the background check. If the applicant had a good driving record, the Petitioner would ask when the applicant was available to work. The Petitioner would then schedule the driver to work according to the work orders received by the Petitioner from the rental car company. The Petitioner paid each driver an hourly rate of $6.67. The Petitioner had a blanket insurance policy to cover the drivers. The Petitioner charged each driver $2.25 per day worked for coverage under the Petitioner’s blanket insurance policy.  

4. The Joined Party applied for work with the Petitioner and completed a work application titled Informacion Contratista Independiente, a work application written in Spanish, on October 18, 2005.  The Joined Party was hired as a lead driver. As a lead driver the Petitioner paid the Joined Party $8.00 per hour.

5. The Petitioner typically scheduled the Joined Party to work ten hours per day, six days per week, at the airport location of the rental car company.  

6. The Petitioner required its drivers and lead drivers to wear shirts bearing the Petitioner’s name.  The drivers and lead drivers were required to pay the Petitioner $7.50 per shirt to reimburse the Petitioner for the cost of the shirts. The rental car company required the drivers and lead drivers to wear an identification badge bearing the name of the rental car company. The drivers and lead drivers were not required to pay for the identification badge provided by the rental car company. The identification badge was required by airport security.

7. When the drivers and lead drivers reported for work at the rental car company they were required to sign a sign-in sheet bearing the Petitioner’s name.  Someone, either a rental car company employee or the lead driver, would write in the start and ending time for each driver and write whether the driver took a break during the work shift.  The Petitioner used the sign-in sheet as a time sheet to compute the hours worked by the drivers and lead drivers and to compute the pay earned by the drivers and lead drivers.

8. The Petitioner’s established payday was Monday of each week. However, there was a two week delay after the week in which the work was performed before the drivers were paid. The Petitioner chose to hold back two weeks of earned pay for each driver to give the Petitioner an opportunity to bill the Petitioner’s customer for the work performed by the drivers and lead drivers. The Petitioner billed the rental car company at an hourly rate that was greater than the hourly rate paid to the drivers by the Petitioner. The income of the business was derived from the difference between what the customer paid the Petitioner for the work performed by the drivers and what the Petitioner paid the drivers to perform the work.
9. The drivers and lead drivers were required to personally perform the work. The Petitioner maintained a standby list of drivers. If a driver was not able to work as scheduled the Petitioner would attempt to schedule a driver from the standby list. If the Petitioner was not able to obtain a substitute from the standby list, a driver was not provided to the customer.

10.  The drivers and lead drivers were not restricted by the Petitioner from working elsewhere.

Either party could terminate the relationship without incurring liability. The Petitioner did not personally supervise the drivers at the airport but relied upon the rental car company to provide the 

11. supervision. As long as the rental car company was happy with the work of a driver, the Petitioner was satisfied with the work of the driver. When the Petitioner transferred the business to the LLC in February 2006, the Joined Party was transferred with the business.

12. A Form 1099-MISC was provided to the Joined Party for the 2005 tax year reporting the Joined Party’s 2005 earnings as nonemployee compensation.

Conclusions of Law: 

13. The issue in this case, whether services performed for the Petitioner by the Joined Party constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

14. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
15. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
16. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

17. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

18. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

19. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.  Thus, an analysis using the factors listed in the Restatement follows.

20. (a) the extent of control which, by the agreement, the business may exercise over the details of the work.  The only evidence of an agreement between the Petitioner and the Joined Party is the work application completed by the Joined Party.  Although the application refers to the work applied for as independent contractor, the application does not set forth any conditions of the working relationship. The application does not establish whether the Petitioner or the Joined Party would have the right to control the details of the work.
21. (b) whether or not the one employed is engaged in a distinct occupation or business. The Joined Party was designated by the Petitioner as a lead driver. Lead driver is a distinct occupation. It was not shown that the Joined Party was engaged in a distinct business or that the Joined Party’s services were made available to the general public.
22. (c) the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision. No evidence was adduced concerning whether the work performed by lead drivers is usually performed under the direction of an employer or whether it is performed by a specialist without supervision. However, the Petitioner’s testimony establishes that the Joined Party performed his work under the supervision of the rental car company.
23. (d) the skill required in the particular occupation. The evidence presented in this case reveals that the work performed by the Joined Party did not require any skill or special knowledge. The Joined Party merely drove a van to transport the drivers from one location to another location at the airport. He was told what to do and how to do it by a representative of the Petitioner’s customer, the rental car company. The greater the skill or special knowledge required to perform the work, the more likely the relationship will be found to be one of independent contractor. Florida Gulf Coast Symphony v. Florida Department of Labor & Employment Sec., 386 So.2d 259 (Fla. 2d DCA 1980) 

24. (e) whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work. Neither the Petitioner nor the Joined Party provided the cars which were driven by the drivers or the chase van which the Joined Party drove as lead driver. The vehicles were the property of the rental car company.  The requirement imposed by the Petitioner that the Joined Party purchase shirts bearing the Petitioner’s name and reimburse the Petitioner for insurance does not establish that the Joined Party had a significant investment in a business.

25. (f) the length of time for which the person is employed. The Joined Party only worked for the Petitioner, the sole proprietor, for about four months. Either party could terminate the relationship at any time without incurring liability. However, the Petitioner transferred the Joined Party with the business to the LLC. Thereafter the Joined Party continued to work for the business operated by the LLC. These facts reveal an at-will relationship of relative permanence.
26. (g) the method of payment, whether by the time or by the job. The Joined Party was paid by the hour at a pay rate determined by the Petitioner. Thus, the Joined Party was paid by the time worked rather than by the job.
27. (h) whether or not the work is a part of the regular business of the employer. The regular business of the Petitioner, from which the Petitioner derived the business income, was to provide drivers to the Petitioner’s customer, the rental car company. The Joined Party was designated by the Petitioner to be a lead driver. Therefore, the work performed by the Joined Party was the regular business of the Petitioner.
28. (i) whether or not the parties believe they are creating the relation of master and servant. The Joined Party did not participate in the hearing and the Joined Party’s belief is not known. Although there is no written agreement between the Petitioner and the Joined Party, the evidence does contain the work application which states that the Joined Party understood that he was applying for work as an independent contractor. A statement in an agreement that the existing relationship is that of independent contractor is not dispositive of the issue. Lee v. American Family Assurance Co. 431 So.2d 249, 250 (Fla. 1st DCA 1983).  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.” 

29. (j) whether the principal is or is not in business. The Petitioner was in business during the time that the Joined Party worked for the Petitioner.

30. The evidence does not reveal that the Joined Party was engaged in a distinct business. The occupation for which he was hired by the Petitioner, lead driver, was an integral and necessary part of the Petitioner’s business. The Petitioner required the Joined Party to wear a uniform shirt bearing the Petitioner’s name. The work performed by the Joined Party was the regular business activity of the Petitioner and the Petitioner profited from the work performed by the Joined Party.  The Joined Party did not have the independence to determine what to do or how to do it. The directions about how to perform the work were provided by the Petitioner’s customer, the rental car company. No special knowledge or skill was required to perform the work. The Joined Party was paid by the hour worked and the Petitioner determined both the method of pay and the hourly rate of pay. The Joined Party was not paid by the job and did not bill the Petitioner for the work performed. The Petitioner did not pay the Joined Party upon completion of the work but held back two weeks pay. It was not shown that the Joined Party had any investment in a business or any business expenses. All of these facts indicate an employer-employee relationship.

31. The work performed by the Joined Party simultaneously benefited the Petitioner and the Petitioner’s customer, the rental car company. The Joined Party’s work satisfied the needs of the customer while providing business revenue to the Petitioner. The Petitioner contracted to provide the drivers to the rental car company and relinquished direct control over the work performed by the drivers to the rental car company. In that manner the Petitioner and the Petitioner’s customer jointly controlled the methods used to perform the work. No evidence was presented to show that the Joined Party had any freedom or control over the means and manner of performing the work.  Thus, it is concluded that the Joined Party was the Petitioner’s employee.

Recommendation: It is recommended that the determination dated July 13, 2007, be AFFIRMED.

Respectfully submitted on November 6, 2007.

[image: image2.png]



	
	

	
	R. O. SMITH, Special Deputy

	
	Office of Appeals


�








