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	PETITIONER:
	

	Employer Account No. - <1539515>
	

	<ROYAL UNITED PROPERTIES>
	

	<ATTN STEVEN B ROYAL
802 NW 1ST ST
SOUTH BAY FL  33493-1601                                                                                                                                                                                                                                                          >
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2007-47518R>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated August 10, 2007<>, is <AFFIRMED>.  It is also ordered that the determination dated August 28, 2008, is MODIFIED to hold that no taxes or interest are due.  It is ordered that penalties of $450 assessed to Sugarland Plaza, Inc. not be waived.  It is ordered that penalties of $475 assessed to Royal & Sons, LTD. not be waived.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <March, 2009>.
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	RESPONDENT:
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determinations dated <August 10, 2007, >and August 28, 2008.

After due notice to the parties, telephone hearings were held on September 25, 2007, and <October 7, 2008>.  The Petitioner and the Joined Parties were represented by their attorney who also testified as a witness. The Controller and a corporate officer testified as witnesses. The Respondent was represented by a Department of Revenue Tax Specialist II. A Revenue Specialist III testified as a witness. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were received from the Petitioner. The Proposed Findings of Fact which are relevant and material to the issues and which are supported by competent evidence are incorporated herein. The Proposed Conclusions of Law are discussed in the Conclusions of Law section of the recommended order.

Issue: <Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.>
Whether the Petitioner is entitled to a waiver of penalty and interest for delinquent reports pursuant to Section 443.141(1), Florida Statutes and Rule 60BB-2.028(4), Florida Administrative Code.
Findings of Fact: 

1. The Petitioner, Royal United Properties, Inc., a Florida corporation, established liability for payment of Florida unemployment compensation taxes effective January 1, 1996, and was assigned State Unemployment Tax Account Number 1539515. The president of Royal United Properties, Inc. is Steven B. Royal. The corporate vice president is Derick C. Royal and the treasurer is A. Scott Royal. All three corporate officers are also shareholders. 

2. Royal Consolidated Properties, Inc., a Florida corporation, also established liability for payment of Florida unemployment compensation taxes effective January 1, 1996, and was assigned account number 1539514. The corporate officers are the same as Royal United Properties, Inc. and all of the officers are shareholders. 
3. Sugarland Plaza, Inc, a Florida corporation, registered for payment of Florida unemployment compensation taxes and, based upon the information provided in the application submitted, was determined liable for payment of Florida unemployment compensation taxes effective April 1, 2005, under assigned account number 1539512. The president of Sugarland Plaza, Inc. is A. Scott Royal. The corporate vice president is Steven B. Royal and the treasurer is Derick C. Royal. All of the officers are shareholders. 

4. Royal & Sons, LTD., a Florida limited partnership, registered for payment of Florida unemployment compensation taxes and, based upon the information provided in the application, was determined liable for Florida unemployment compensation taxes effective April 1, 2005, and was assigned account number 1540364. The general partner of Royal & Sons, LTD. is Royal United Properties, Inc. and the limited partners are Steven B. Royal, Derick C. Royal, and A. Scott Royal.

5. Although both Sugarland Plaza, Inc. and Royal & Sons, LTD. registered for payment of Florida unemployment compensation taxes effective April 1, 2005, neither entity ever had any payroll activity before or after April 1, 2005.  

6. The Department of Revenue provided Sugarland Plaza, Inc. and Royal & Sons, LTD. with Form UCT-6 Employers Quarterly Report, for each calendar quarter beginning with the second quarter 2005.  Each Employer's Quarterly Report states that employers are required to file the quarterly tax/wage reports regardless of employment activity or whether any taxes are due.  Although the controller for all four of the companies was aware of that requirement, neither Sugarland Plaza, Inc. nor Royal & Sons, LTD filed the required reports because it was the Petitioner's intent to apply for common paymaster status.
7. Prior to November 15, 2005, the Petitioner contacted the Department of Revenue to inquire about the procedure for applying for common paymaster status so the Petitioner could report and pay taxes for wages paid to common employees of the three corporations and the limited partnership. By letter dated November 15, 2005, the Department of Revenue provided the Petitioner with an Application for Common Paymaster (UCS-70), a Common Paymaster Questionnaire, and a Quarterly Common Paymaster Concurrent Employment Report (UCS-71), to be completed for the quarter the common paymaster was to be effective. The letter notified the Petitioner that the completed forms would be reviewed and the Petitioner would be notified if the common paymaster status was approved. The letter further notified the Petitioner that, if approved, the application could only be effective beginning with the fourth quarter of 2005 or the first quarter of 2006.

8. On December 7, 2005, the Petitioner completed the forms and submitted them to the Department of Revenue. The Application for Common Paymaster listed the legal name of each entity, the State Unemployment Tax Account number assigned to each entity by the Department of Revenue, and stated that fifty percent or more of the officers of one corporation are concurrently officers of the other corporations. The application requested an effective date of April 1, 2005. The Quarterly Common Paymaster Concurrent Employment Report listed the total wages for concurrent employees for the second quarter 2005 and the third quarter 2005. The Common Paymaster Questionnaire listed each concurrent employee to be reported by the common paymaster for each of the corporations and the limited partnership.

9. The instructions which are part of the UCS-70, Application for Common Paymaster, state “Attach a copy of the Employer’s Quarterly Report (UCT-6), most recently filed, for each company/LLC, showing wages for all concurrent employees.  If concurrent employment recently began, and wages were not included on a prior report, you must also complete and attach an Affidavit of Concurrent Employment (UCS-72).”  The Application for Common Paymaster states “The common paymaster status must be approved by the Department before you can begin reporting as a common paymaster.”  The Petitioner did not attach copies of the Employer’s Quarterly Report previously filed by each company and did not attach an Affidavit of Concurrent Employment.
10. By letter dated April 19, 2006, the Department of Revenue notified the Petitioner that the Quarterly Common Paymaster Concurrent Employment Report was being returned because the related corporations must remit and report wage reports for the first quarter 2006 along with another Quarterly Common Paymaster Concurrent Employment Report “for proof of concurrent employment.” The Petitioner was also notified that it was required to submit a new Application for Common Paymaster, providing the names of the related corporations, and that “Quarter/year ending date cannot be prior to the 1st quarter of 2006.”

11. By letter dated June 2, 2006, the Department of Revenue notified the Petitioner that the request for common paymaster was denied because the related corporations had not reported any payroll since the first quarter 2005, and there was no proof of concurrent employment. The letter of denial did not notify the Petitioner that it had the right to request reconsideration, request a hearing, or otherwise protest the denial.

12. By letter dated June 2, 2006, the Petitioner responded by informing the Department of Revenue that the Employers Quarterly Reports (UCT-6) were not filed because Royal & Sons, LTD. and Sugarland Plaza, Inc never had any payroll. The letter stated that the Petitioner believed that tax reports could not be filed for entities that did not have payroll.

13. By letter dated August 17, 2006, the Department of Revenue replied stating that “The concurrent employment must be established by each individual entity before the Common Paymaster request can be considered. To date, the Department has not received any UCT-6 returns from the four entities showing wages to the same employees in the same quarter.” The letter further advised the Petitioner that since Royal United Properties, Inc. filed UCT-6 returns for periods after March 31, 2005, as a non-approved common paymaster, delinquent unemployment tax returns were due from Royal Consolidated Properties, Inc. and from Sugarland Plaza, Inc for the second quarter 2005 through the second quarter 2006. The Petitioner was further informed that, if wages were paid to the same employees by each of the four entities, after filing tax returns for the period April 1, 2005, through June 30, 2006, and paying the tax due, the Petitioner could apply for common paymaster status because concurrent employment would then be established. The August 17, 2006, letter did not advise the Petitioner that it had the right to request reconsideration, file an appeal, or otherwise protest the letter.

14. The Petitioner replied on August 17, 2006, by informing the Department of Revenue that the tax reports were not filed because the Petitioner did not receive a response indicating that the application was denied until June 2006. The Petitioner informed the Department of Revenue that the Petitioner would file the required tax reports for the applicable entities.

15. By letter dated September 21, 2006, the Petitioner provided the Department of Revenue with a listing of the common employees for each related corporation and for the limited partnership. In addition, the letter contested the requirement that the Petitioner file tax reports for each entity before the application would be granted.

16. The Department of Revenue responded in writing on December 15, 2006, in the form of a Letter of Technical Advice. The December 15, 2006, Letter of Technical Advice states that the letter constitutes the opinion of the writer only and that any characterization to any person that the letter constitutes the official position of the Department of Revenue is not authorized and is misleading. Among other things the Letter of Technical Advice advises the Petitioner that only corporations may be included in the common paymaster group, that there is no requirement that each related corporation file a tax return before the effective date of approval for common paymaster, and that an employer who is not already reporting may submit an attestation with a list of concurrent employees and that, in the alternative, officer/director concurrent employment may be verified through the Secretary of State’s public database. The Letter of Technical Advice did not provide any right to request reconsideration or file an appeal. However, it advised the Petitioner that the Petitioner could request an official binding statement by filing a written request for a Technical Assistance Advisement.

17. The Petitioner responded to the Letter of Technical Advice by letter dated January 31, 2007. The Petitioner did not request an official binding statement by requesting a Technical Assistance Advisement. However, the Petitioner’s letter specifically requested reconsideration because the Petitioner disagreed with the stated conclusion that “a related corporation has not demonstrated that it is an employer subject to Florida unemployment tax, eligible to be included in the Common Paymaster group, with concurrent employment, until it is registered for unemployment tax, incurred wages expense for concurrent employment. All related corporations to be part of the Common Paymaster group must be registered for unemployment tax and have concurrent employment before the Common Paymaster takes effect.” It was the belief of the Petitioner’s controller that any commonly owned entity may be part of a common paymaster group and that it is the intent of Florida Statutes to allow partnerships to participate in a common paymaster agreement.

18. The Department of Revenue responded by letter dated April 9, 2007. The Department of Revenue advised the Petitioner that it would forward the January 31, 2007, letter to the Agency for Workforce Innovation for review. On August 3, 2007, the Department of Revenue acknowledged in writing that the Department had received the January 31, 2007, letter of protest and that the file was being referred to the Agency for Workforce Innovation as an appeal.

19. Sugarland Plaza, Inc. never submitted any Employer's Quarterly Reports.  Forty-five days after the due date of each Employer's Quarterly Report and each thirty days thereafter the Department of Revenue mailed a delinquency notice to Sugarland Plaza, Inc.  Because the Employers Quarterly Reports were not received the Department of Revenue assessed taxes for the second, third, fourth quarters 2005 and the first and second quarters 2006 in the total amount of $632.48 plus interest.  In addition, penalties were assessed for failure to file the Employers Quarterly Reports in the total amount of $450. Although the controller was aware of the requirement to file reports even if there was no employment activity and no taxes due, the reports were not filed because the controller believed that if the reports were filed the common paymaster status would be denied. Since no payroll was reported for eight consecutive quarters the Department of Revenue inactivated the account of Sugarland Plaza, Inc. effective March 31, 2007.  

20. Royal & Sons, LTD never submitted any Employer's Quarterly Reports.  Forty-five days after the due date of each Employer's Quarterly Report and each thirty days thereafter the Department of Revenue mailed a delinquency notice to Royal & Sons, LTD.  Because the Employers Quarterly Reports were not received the Department of Revenue assessed taxes for the second, third, fourth quarters 2005 and the first and second quarters 2006 in the total amount of $500 plus interest.  In addition, penalties were assessed for failure to file the Employers Quarterly Reports in the total amount of $475. Although the controller was aware of the requirement to file reports even if there was no employment activity and no taxes due, the reports were not filed because the controller believed that if the reports were filed the common paymaster status would be denied. Since no payroll was reported for eight consecutive quarters the Department of Revenue inactivated the account of Royal & Sons, LTD. effective March 31, 2007.

21. On August 10, 2007, the Department of Revenue issued a determination holding that the application for common paymaster status was denied “as there is no proof of concurrent employment between the common paymaster and the related corporation(s).” The determination of August 10, 2007, advised the Petitioner that the determination would become conclusive and binding unless the Petitioner filed a written letter of protest within twenty days from the date of the determination. The determination was based on the position that there was no proof of concurrent employment with two of the related entities because the Employer’s Quarterly Reports were not submitted as required for those entities. The Petitioner filed an appeal on August 16, 2007, stating that the Petitioner disagreed and wished to have an appeal hearing.

22. The Petitioner protested the assessment of taxes, interest and penalty.  On August 28, 2008, the Department of Revenue denied the waiver request because all of the required tax reports for the previous five years had not been filed.

Conclusions of Law: 

23. Section 443.1216(1)(d), Florida Statutes, provides: (Emphasis supplied)
            (d)  If two or more related corporations concurrently employ the same individual and compensate the individual through a common paymaster, each related corporation is considered to have paid wages to the individual only in the amounts actually disbursed by that corporation to the individual and is not considered to have paid the wages actually disbursed to the individual by another of the related corporations. The Agency for Workforce Innovation and the state agency providing unemployment tax collection services may adopt rules necessary to administer this paragraph. 

                 1.  As used in this paragraph, the term "common paymaster" means a member of a group of related corporations that disburses wages to concurrent employees on behalf of the related corporations and that is responsible for keeping payroll records for those concurrent employees. A common paymaster is not required to disburse wages to all the employees of the related corporations; however, this subparagraph does not apply to wages of concurrent employees which are not disbursed through a common paymaster. A common paymaster must pay concurrently employed individuals under this subparagraph by one combined paycheck. 

2.  As used in this paragraph, the term "concurrent employment" means the existence of simultaneous employment relationships between an individual and related corporations. Those relationships require the performance of services by the employee for the benefit of the related corporations, including the common paymaster, in exchange for wages that, if deductible for the purposes of federal income tax, are deductible by the related corporations. 

3.  Corporations are considered related corporations for an entire calendar quarter if they satisfy any one of the following tests at any time during the calendar quarter: 

a.  The corporations are members of a "controlled group of corporations" as defined in s. 1563 of the Internal Revenue Code of 1986 or would be members if s. 1563(a)(4) and (b) did not apply. 

b. In the case of a corporation that does not issue stock, at least 50 percent of the members of the board of directors or other governing body of one corporation are members of the board of directors or other governing body of the other corporation or the holders of at least 50 percent of the voting power to select those members are concurrently the holders of at least 50 percent of the voting power to select those members of the other corporation. 

c. At least 50 percent of the officers of one corporation are concurrently officers of the other corporation. 

d. At least 30 percent of the employees of one corporation are concurrently employees of the other corporation. 

4.  The common paymaster must report to the tax collection service provider, as part of the unemployment compensation quarterly tax and wage report, the state unemployment compensation account number and name of each related corporation for which concurrent employees are being reported. Failure to timely report this information shall result in the related corporations being denied common paymaster status for that calendar quarter. 

5.  The common paymaster also has the primary responsibility for remitting contributions due under this chapter for the wages it disburses as the common paymaster. The common paymaster must compute these contributions as though it were the sole employer of the concurrently employed individuals. If a common paymaster fails to timely remit these contributions or reports, in whole or in part, the common paymaster remains liable for the full amount of the unpaid portion of these contributions. In addition, each of the other related corporations using the common paymaster is jointly and severally liable for its appropriate share of these contributions. Each related corporation's share equals the greater of: 

a. The liability of the common paymaster under this chapter, after taking into account any contributions made. 

b. The liability under this chapter which, notwithstanding this section, would have existed for the wages from the other related corporations, reduced by an allocable portion of any contributions previously paid by the common paymaster for those wages. 
24. Section 443.1216(d), Florida Statutes, specifically refers only to “corporations” as the type of entity that is eligible for participation in a common paymaster agreement. Royal & Sons, LTD. is a limited partnership as defined by Chapter 620.1102(12), Florida Statutes. 
25. If the Legislature had intended to include partnerships in a common paymaster group, the Legislature could have specified that partnerships or limited liability partnerships may be included as part of a common paymaster group. In Vocelle v. Knight Brothers Paper Company, 118 So.2d 664 (Fla. 1960), the court stated “The rule is equally well established that neither the courts nor the administrative agencies have the power to modify the plain purpose and intent of the Legislature as expressed by the language employed in the statutes and thus bring about what may be conceived in the minds of the judges or the administrators to be a more practical or proper result.”
26. It is concluded that Royal & Sons, LTD. is not eligible for participation in the common paymaster group because Royal & Sons, LTD. is a partnership rather than a corporation.
27. The testimony of the Department of Revenue witness reveals that the August 10, 2007, determination was based on the position that two of the related entities had not provided proof of concurrent employment because quarterly tax reports were not submitted by those entities as required. In addition, the initial determination of June 2, 2006, which did not notify the Petitioner of its right to file an appeal, stated that the denial was based on the fact that payroll had not been reported.

28. Individuals who perform services as officers of a corporation are employees of the corporation. Section 443.1216(1)(a)1., Florida Statutes, provides that employment includes a service performed by an officer of a corporation. The law does not require that the officers must be paid nor does the law require that the corporation must first file Employer’s Quarterly Reports before the officers are deemed to be employees of the corporation. Therefore, the Petitioner has established proof that Steven B. Royal, Derick C. Royal, and A. Scott Royal are employees of Royal United Properties, Inc., Royal Consolidated Properties, Inc., and Sugarland Plaza, Inc.
29. Although it was established that Steven B. Royal, Derick C. Royal, and A. Scott Royal are employees of the three corporations, it was not established that their employment satisfies the definition of “concurrent employment.” The definition of “concurrent employment”, as set forth in 443.1216(1)(d)2., Florida Statutes, requires the performance of services in exchange for wages.  Thus, the law specifies not only that services must be performed in order to establish employment but that wages must be paid in order to determine the existence of concurrent employment.

30. Royal United Properties, Inc., Royal Consolidated Properties, Inc., and Sugarland Plaza, Inc, initially applied for common paymaster status on December 7, 2005. However, the Petitioner did not provide copies of the Employer’s Quarterly Report or the Affidavit of Concurrent Employment as required by the printed instructions. The Application for Common Paymaster, including the printed instructions, is incorporated in Chapter 60BB-2, Florida Administrative Code, as authorized by Chapter 443.1216(1)(d), Florida Statutes. Therefore, employers are required to follow the printed instructions on the form.
31. It is concluded that the Petitioner failed to establish the existence of concurrent employment as defined by law.  Thus, common paymaster status can not be granted until such time as the required evidence of concurrent employment is provided.
32. Section 443.141, Florida Statutes provides:

(1)
Past Due Contributions and Reimbursements. 

(a)
Interest. Contributions or reimbursements unpaid on the date due shall bear interest at the rate of 1 percent per month from and after that date until payment plus accrued interest is received by the tax collection service provider, unless the service provider finds that the employing unit has or had good reason for failure to pay the contributions or reimbursements when due. Interest collected under this subsection must be paid into the Special Employment Security Administration Trust Fund. 

(b)
Penalty for delinquent reports. 

1.
An employing unit that fails to file any report required by the Agency for Workforce Innovation or its tax collection service provider, in accordance with rules for administering this chapter, shall pay to the tax collection service provider for each delinquent report the sum of $25 for each 30 days or fraction thereof that the employing unit is delinquent, unless the agency or its service provider, whichever required the report, finds that the employing unit has or had good reason for failure to file the report. 

33. Rule 60BB-2.028, Florida Administrative Code, provides: 
(4) Waiver of Penalty and Interest. Pursuant to Sections 443.1316 and 443.141(1), F.S., the Department is authorized to waive imposition of interest or penalty when the employer files a written request for waiver establishing that imposition of interest or penalty would be inequitable, however, the Department will not consider a request for waiver of penalty until the employer has filed all reports due for the five years immediately preceding the request for waiver. Examples of inequity include situations where the delinquency was caused by one of the following factors:

(a) The required report was addressed or delivered to the wrong state or federal agency.

(b) Death or serious illness of the person responsible for the preparation and filing of the report.

(c) Destruction of the employer’s business records by fire or other casualty.

(d) Unscheduled and unavoidable computer down time.

(e) Erroneous information provided by the Agency or Department; failure of the Department to furnish proper forms upon a timely request; or inability of the employer to obtain an interview with a representative of the Department. In each case, a diligent attempt to obtain the necessary information or forms must have been made by the employer in sufficient time that prompt action by the Department would have allowed the reports to be filed timely.
34. Although both Sugarland Plaza, Inc. and Royal & Sons, LTD. registered for payment of Florida unemployment compensation taxes effective April 1, 2005, neither entity ever had any payroll activity.  Therefore, it is established that no taxes are due.  Sugarland Plaza, Inc. and Royal & Sons, LTD. do not owe the taxes that were assessed.  Since taxes are not due, no interest is due.
35. The controller for both Sugarland Plaza, Inc. and Royal & Sons, LTD. testified that he was fully aware of the requirement that employers must file an Employer’s Quarterly Report (UCT-6) each quarter regardless of employment activity or regardless of whether taxes are due.  Sugarland Plaza, Inc. and Royal & Sons, LTD. chose not to file the quarterly wage reports because the controller believed that filing the reports would adversely affect the request for common paymaster status.  The evidence does not support a conclusion that Sugarland Plaza, Inc. and Royal & Sons, LTD. had a good reason for failing to file the required reports.  Therefore, penalties for failing to file the reports may not be waived.  In addition, the penalties may not be waived because the reports for the previous five years have not been filed.
36. The Petitioner’s Proposed Conclusions of Law #3 and #4 propose that common paymaster status be granted effective January 1, 2006, with Royal United Properties, Inc. designated as the common paymaster and Royal Consolidated Properties, Inc. and Sugarland Plaza, Inc as the related corporations. The Petitioner’s proposals are not supported by the evidence and are rejected. 
37. The Petitioner's Proposed Conclusions of Law #5 through #9 propose that penalties should be waived because Sugarland Plaza, Inc. and Royal & Sons, LTD. were not "contributing employers" or "reimbursing employers" and were not required to file quarterly reports on Form UCT-6.  The Petitioner's proposals are rejected.  Sugarland Plaza, Inc. and Royal & Sons, LTD. voluntarily registered to report wages and to pay taxes effective April 1, 2005.  Sugarland Plaza, Inc. and Royal & Sons, LTD. were determined liable to file the quarterly reports based on the information provided by Sugarland Plaza, Inc. and Royal & Sons, LTD.  Both Sugarland Plaza, Inc. and Royal & Sons, LTD. were aware of the requirement that the reports must be filed regardless of whether there was any employment activity.
Recommendation: It is recommended that the determination dated <August 10, 2007>, be <AFFIRMED>.  It is recommended that the determination dated August 28, 2008, be MODIFIED to hold that no taxes or interest are due.  It is recommended that penalties of $450 assessed to Sugarland Plaza, Inc. not be waived.  It is recommended that penalties of $475 assessed to Royal & Sons, LTD. not be waived.

Respectfully submitted on <December 16, 2008>.
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