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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated July 17, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of November, 2007.

[image: image1.png]



	

	Cynthia R. Lorenzo

	Deputy Director

	Agency for Workforce Innovation


AGENCY FOR WORKFORCE INNOVATION

Office of Appeals

MSC 347 Caldwell Building

107 East Madison Street

Tallahassee, FL 32399-4143

	PETITIONER:
	

	Employer Account No. – 2483918


	

	INTERCONTINENTAL  MANAGEMENT AND CONSULTING GROUP, INC
	

	13300 SW 128TH ST

MIAMI  FL 33186-5899
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-46265L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated July 17, 2007.

After due notice to the parties, a telephone hearing was held on October 9, 2007. The Petitioner, represented by the Petitioner’s controller, appeared and testified. The Respondent was represented by a Department of Revenue Tax Audit Supervisor.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals as cleaning supervisors constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner is a corporation which owns and operates eight health clubs for women in the Dade and Broward County area. The Petitioner has approximately eighty employees who work in the Petitioner’s office and in the clubs.

2. The Petitioner has contracted with cleaning companies to clean two of the clubs after hours. The other six clubs are cleaned by individuals. There are no written contracts or agreements between the Petitioner and the individual cleaners.

3. The Joined Party is an individual who was hired to clean one of the clubs. She was hired by a person other than the Petitioner’s controller. The controller has never met the Joined Party. He was not involved in the hiring of the Joined Party and he has never been present in a club when the cleaning work was performed.

4. The Joined Party was paid $400 every two weeks for cleaning one of the clubs. No taxes were withheld from her pay and at the end of 2006 Form 1099-MISC was prepared by the Petitioner’s accountant showing the Joined Party’s earnings as nonemployee compensation.

5. By determination mailed on or before July 17, 2007, the Florida Department of Revenue held that persons performing services for the Petitioner as cleaning supervisors are employees of the Petitioner.  The Petitioner protested that determination by letter dated July 17, 2007.

Conclusions of Law: 

6. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.
7. The Florida Department of Revenue has ruled that the individuals who provide cleaning services for the Petitioner are the Petitioner’s employees retroactive to January 4, 2006. The Petitioner’s witness at the hearing did not present any competent evidence concerning that issue. He did not hire the Joined Party or other cleaners nor did he have personal knowledge of the terms of hire. He did not have personal contact with the cleaners and he was not present when the work was performed. His testimony concerning the issue in this case is hearsay.

8. Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  See Section 120.57, Florida Statutes; Rule 60BB‑2.035(15)(c), Florida Administrative Code.
9. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof shall be on the protesting party to establish by a preponderance of competent evidence that the determination was in error.

10. The Petitioner’s hearsay evidence is not sufficient to establish that the determination in this case is in error. Thus, the determination should be affirmed.
Recommendation: It is recommended that the determination dated July 17, 2007, be AFFIRMED.

Respectfully submitted on October 11, 2007.
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