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	PETITIONER:
	

	Employer Account No. – 1228197

	

	ANGEL HEART ADULT CARE
	

	JENNIFER CASON

2417 21ST ST S

ST PETERSBURG  FL 33712
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-45239L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the Petitioner’s protest of the determination dated April 30, 2007, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of November, 2007.
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	Cynthia R. Lorenzo

	Deputy Director

	Agency for Workforce Innovation
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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 30, 2007, which held that the worker performing services as a care giver is an employee retroactive to March 10, 2005.

After due notice to the parties, a telephone hearing was held on September 24, 2007. The Petitioner, represented by its president, appeared and testified. The respondent was represented by a Department of Revenue Senior Tax Specialist. A Revenue Specialist III testified as a witness. The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether the Petitioner filed a timely protest pursuant to §443.131(3)(h), 443.141(2)(c), or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code. 

Findings of Fact: 

1. The Petitioner operated a business as an assisted living facility until March 23, 2007, when the business was closed.

2. Although the business was closed, the Petitioner did not change its official address of record because the Petitioner still owned the property and the president picked up the mail periodically.

3. On April 30, 2007, a determination was mailed to the Petitioner at its official address of record. The determination was personally mailed by a Revenue Specialist III. Among other things, the determination advised: “This letter is an official notice of the above determination and will become conclusive and binding unless you file a written application to protest this determination, within twenty (20) days from the date of this letter. If your protest is filed by mail, the postmark date will be considered the filing date of your protest.” 
4. The Petitioner’s president was under a lot of stress at the time due to the closing of the business.  Although she was picking up the mail from the business location approximately once a week, she does not recall whether or not the determination was received.

5. Subsequently, correspondence dated June 4, 2007, was received by the Petitioner from the Department of Revenue. That correspondence provided the necessary tax forms for filing by the Petitioner.

6. On or about June 25, 2007, the president mailed an undated letter requesting a redetermination. The letter was received by the Department of Revenue on June 27, 2007. The Department of Revenue considered the letter to be a protest of the April 30, 2007, determination.
Conclusions of Law:  

7. Section 443.141(2)(c), Florida Statutes, provides:

(c) Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

8. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides: Determinations issued pursuant to Sections 443.1216, 443.131-.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

9. Rule 60BB-2.023(1), Florida Administrative Code, provides in pertinent part that it is the responsibility of each employing unit to maintain a current address of record with the Department.

10. Rule 60BB-2.022(1), Florida Administrative Code, defines “Address of Record” for the purpose of administering Chapter 443, Florida Statutes, as the mailing address of a claimant, employing unit, or authorized representative, provided in writing to the Agency, and to which the Agency shall mail correspondence. (emphasis supplied)

11. The testimony of the Revenue Specialist III establishes that the determination was mailed to the Petitioner’s official address of record on April 30, 2007.  

12. The testimony of the Petitioner’s president is not sufficient to rebut the evidence of mailing. The president was under a lot of stress due to closing of the business and she is not sure whether the determination of April 30 was or was not received.

13. The Petitioner’s protest was not filed until on or about June 25, 2007. The protest was not filed within the allowable time limit and the determination is thus final.

Recommendation: It is recommended that the Petitioner’s protest to the April 30, 2007, determination be dismissed due to lack of jurisdiction.

Respectfully submitted on October 15, 2007.
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	R. O. Smith, Special Deputy

	Office of Appeals
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