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This matter comes before me for final Agency Order.

The issues before me are whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code, and if so, whether services performed for the petitioner constitute insured employment, including the effective date of the petitioner's liability, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

After a hearing on August 16, 2007, the Special Deputy issued a Recommended Order on September 25, 2007. The Petitioner filed exceptions to the Recommended Order. Counter exceptions were not received. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner was randomly selected by the Florida Department of Revenue for an audit of the Petitioner’s books and records to ensure compliance with the Florida Unemployment Compensation Law.

2. The Petitioner instructed the Department of Revenue Tax Auditor to contact the Petitioner’s accountant and submitted a Power of Attorney form appointing the Petitioner’s accountant as attorney-in-fact. The Power of Attorney form submitted by the Petitioner specified that the accountant was not to receive the Petitioner’s mail.

3. Following the audit, the Tax Auditor notified the Petitioner of the results of the audit by mail on or before August 11, 2006. The determination was mailed to the Petitioner’s official address of record and the Petitioner received the determination. The Petitioner’s accountant picked up the determination from the Petitioner shortly after August 11, 2006.

4. The accountant read the determination and understood that the Tax Auditor reclassified workers from independent contractor status to the status of covered employment. The accountant understood that additional tax was owed by the Petitioner.

5. Among other things the determination advised “The findings will become conclusive and binding unless you file a written protest, giving your reasons in detail, within twenty (20) days from the date of this letter.” The determination provided the address for filing the written application of protest.

6. The Petitioner’s accountant filed the letter of protest by letter dated September 7, 2006. The letter of protest was postmarked on September 8, 2006.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
Since the exceptions did not comply with the above criteria, no legal obligation requires a ruling on the submission. Nevertheless, information in the Petitioner’s submission that conflicts with the special deputy’s recommended order is discussed below.
The Petitioner objects to the fact that the Special Deputy, rather than the Respondent, identified the issue of whether the appeal was filed within the permissible time, developed the record regarding that issue, and recommended that the appeal be dismissed for lack of jurisdiction. The record reflects that the Special Deputy included the timeliness issue on three separate notices of hearing, each of which was mailed to the parties at least 14 days before a hearing was convened. When the hearing was convened, the Special Deputy explained that he would take evidence regarding the timeliness issue and make a recommendation to the Director. The Petitioner voiced no objection to this procedure at the hearing. Sections 443.131 and 141, Florida Statutes, provide that determinations regarding tax rates and liability become final and binding unless a timely protest is filed. Rule 60BB-2.035, Florida Administrative Code, provides that protests of tax liability determinations must be filed in writing and that determinations of tax liability become final and binding unless the protest is filed with the Department of Revenue within 20 days after the date the determination is issued. The record reflects that the requirements for filing an appeal are printed on the determination. Pursuant to these requirements, it is concluded that the Special Deputy properly identified the timeliness of the Petitioner’s appeal as an issue, gave ample notice of the issue to the parties, addressed the issue at the hearing, and included facts and conclusions of law in his Recommended Order. The Petitioner’s specific exceptions regarding the timeliness issue are addressed below.
Petitioner’s Exception #1 is that the Respondent did not raise the issue of timeliness as a matter of law and did not seem to contest the timeliness of the protest at the telephone hearing held on August 16, 2007. As stated above, the Special Deputy was responsible for identifying and providing notice of the issues, as well as making a recommendation to the Director.

Petitioner’s Exception #2 states that the issue of timeliness was raised by the Special Deputy at the telephone hearing held on August 16, 2007. The exception is respectfully rejected. As stated above, the record reflects that the issue of whether the protest was timely filed was included on Notices of Telephone Hearing sent to the parties, including the Petitioner’s representative, on June 1, July 13, and July 26, 2007.
Petitioner’s Exception #3 states, with regard to the issue of timeliness, that the Special Deputy advocated an issue which the Respondent had not contested. A review of the record establishes that the Special Deputy was a fact finder, not an advocate. As explained above, the Special Deputy appropriately considered whether the Agency has jurisdiction over the merits of the case. The exception is respectfully rejected.
Petitioner’s Exception paragraphs #4(a)-(e) would modify facts included in the Recommended Order. A complete review of the case establishes that the facts were supported by the record as written by the Special Deputy. The exception is respectfully rejected. 
Petitioner’s Exception paragraph #4(f)(1), urges a conclusion that a written protest of a determination mailed on August 11, 2006, would have been due at the very earliest on September 1, 2006. Rule 60BB-2.022(5), Florida Administrative Code, provides that in computing any period of time prescribed, calendar days are counted; the date of issuance of a notice is not counted. The last day of the period is counted unless it is a Saturday, Sunday, or holiday; in which event the period will run until the end of the next day that is not a Saturday, Sunday, or holiday. The Special Deputy concluded that protest of a determination mailed August 11, 2006, would be timely if filed within twenty days after August 11, 2006. The Special Deputy’s conclusion correctly applies the specific provision of the rule. Pursuant to the rule, August 31, 2006, was the final date to file a timely appeal. The Petitioner’s exception is respectfully rejected.
Petitioner’s Exception paragraphs #4(f)(2) and (3) urge a conclusion that it was improper for the Respondent not to send a duplicate copy of the audit results to the Petitioner’s accountant. A review of the testimony and documents accepted in evidence reflect that the Power of Attorney form completed by the Petitioner’s Vice President specified that its designated agent was not to receive mail. The exception is respectfully rejected.

Petitioner’s Exception paragraph #4(g) states that the Petitioner cannot verify the postmark date on the letter of protest, since it was not sent to the Petitioner prior to hearing. A review of the record reflects that the Petitioner’s witness testified that she received the document labeled as Exhibit 1, which included a copy of the protest letter and envelope, including the postmark. Rule 60BB-2.023(1), F.A.C., provides that the postmark date will be the filing date of any report, protest, appeal or other document mailed to the Agency or Department. The Petitioner’s representative entered no objection to admission of the exhibit in evidence. The exception is respectfully rejected.

Petitioner’s Exception #4(h) urges a conclusion that, because the Respondent did not send a duplicate notice of determination to the accountant who held the Power of Attorney, the appeal period should have run from the date the accountant received the results of the tax audit. The Special Deputy’s conclusion that the appeal period began when the determination was mailed to the Petitioner’s address of record reflects a reasonable application of statute and rule, particularly in view of the notation on the Power of Attorney form which stated the designated agent was not to receive the Petitioner’s mail. Rule 60BB-2.023(1), Florida Administrative Code, requires each employing unit to maintain an address of record with the Agency. Rule 60BB-2.022(1), Florida Administrative Code, provides that the Agency will mail all correspondence to the address of record. The Special Deputy’s finding that determination was mailed to the Petitioner’s address of record is supported by the record. The exception is respectfully rejected.

Petitioner’s Exception #4(i) suggests a finding that the Petitioner’s accountant received the results of the tax audit only on August 22, 2006. A review of the accountant’s hearing testimony establishes that the accountant received the determination within one or two days after August 11, 2006. The Special Deputy’s Finding of Fact is supported by the record. The exception is respectfully rejected.

Petitioner’s Exception #4(j) urges a conclusion that the protest was timely filed. The Special Deputy’s Conclusion of Law regarding the timeliness of the protest reflects a reasonable application of the law to the facts and is accepted. The exception is respectfully rejected.


Petitioner’s Exception #5 urges consideration of the impact of Tropical Storm Debby in determining the timeliness of the appeal. Section 120.57(1)(f), Florida Statutes, provides:

The record in a case governed by this subsection shall consist only of: 

1.  All notices, pleadings, motions, and intermediate rulings. 

2.  Evidence admitted. 

3.  Those matters officially recognized. 

4.  Proffers of proof and objections and rulings thereon. 

5.  Proposed findings and exceptions. 

6.  Any decision, opinion, order, or report by the presiding officer. 

7.  All staff memoranda or data submitted to the presiding officer during the hearing or prior to its disposition, after notice of the submission to all parties, except communications by advisory staff as permitted under s. 120.66(1), if such communications are public records. 

8.  All matters placed on the record after an ex parte communication. 

9.  The official transcript. 

Pursuant to the statute, additional evidence cannot be accepted or considered once the hearing is adjourned. The Petitioner did not raise the issue of an adverse storm impact at the hearing or submit any evidence establishing a detrimental impact of Tropical Storm Debby. The exception is respectfully rejected.

Petitioner’s Exception #6 urges a conclusion that the twenty day time limit for filing appeals should run from the time the Petitioner’s accountant received the actual results. The determination clearly states an appeal must be filed within 20 days from the date shown on the determination. The exception is respectfully rejected.

Petitioner’s Exception #7 points out that the appeal was pending for almost a year before it was heard by a special deputy. Although the statement is not dispositive of this matter, it is noted that the case was docketed five days after it was received from the Department of Revenue and two scheduled hearings were postponed at the Petitioner’s request.


Petitioner’s Exception #8 discusses evidence that the Petitioner wishes to add to the record of the case. As stated above, additional evidence cannot be accepted or considered once the hearing is adjourned, pursuant to Section 120.57(1)(f), Florida Statutes. The Petitioner’s request for consideration of additional evidence is respectfully denied.

Petitioner’s Exception #9 urges a conclusion that the timeliness issue was not properly before the Special Deputy. The Special Deputy’s conclusion that the issue of timeliness was properly before him reflects a reasonable application of the law to the facts. The exception is respectfully rejected
Based on his Findings of Fact, the Special Deputy recommended that the appeal be dismissed for lack of jurisdiction. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The special deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the appeal of the determination dated August 11, 2006, is DISMISSED for lack of jurisdiction. If the Petitioner believes individuals who worked or are working as groomers after August 31, 2006, are independent contractors, it may request that the Department of Revenue conduct an investigation and issue a determination regarding the status of those workers.
DONE and ORDERED at Tallahassee, Florida, this _____ day of December, 2007.
[image: image1.png]



____________________________

Cynthia R. Lorenzo, Deputy Director

Agency for Workforce Innovation
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated August 11, 2006.

After due notice to the parties, a telephone hearing was held on August 16, 2007. The Petitioner was represented by its attorney.  The Petitioner’s accountant testified as a witness. The Respondent was represented by a Department of Revenue Process Manager.  A tax auditor testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. The Petitioner submitted proposed Findings of Fact and Conclusions of Law. The Petitioner’s submission is addressed in the Conclusions of Law portion of this recommended order.

Issue: Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact: 

7. The Petitioner was randomly selected by the Florida Department of Revenue for an audit of the Petitioner’s books and records to ensure compliance with the Florida Unemployment Compensation Law.

8. The Petitioner instructed the Department of Revenue Tax Auditor to contact the Petitioner’s accountant and submitted a Power of Attorney form appointing the Petitioner’s accountant as attorney-in-fact. The Power of Attorney form submitted by the Petitioner specified that the accountant was not to receive the Petitioner’s mail.

9. Following the audit, the Tax Auditor notified the Petitioner of the results of the audit by mail on or before August 11, 2006. The determination was mailed to the Petitioner’s official address of record and the Petitioner received the determination. The Petitioner’s accountant picked up the determination from the Petitioner shortly after August 11, 2006.

10. The accountant read the determination and understood that the Tax Auditor reclassified workers from independent contractor status to the status of covered employment. The accountant understood that additional tax was owed by the Petitioner.

11. Among other things the determination advised “The findings will become conclusive and binding unless you file a written protest, giving your reasons in detail, within twenty (20) days from the date of this letter.” The determination provided the address for filing the written application of protest.

12. The Petitioner’s accountant filed the letter of protest by letter dated September 7, 2006. The letter of protest was postmarked on September 8, 2006.

Conclusions of Law: 

13. Section 443.141(2)(c), Florida Statutes, provides:

Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

14. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides:

Timely Protest.

Determinations issued pursuant to Sections 443.1216, 443.131-1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed the determination shall become final 20 days from the date the determination is delivered.
15. The evidence presented in this case reveals that the determination was mailed to the Petitioner’s official address of record on or before August 11, 2006. A copy of the determination was not mailed to the Petitioner’s accountant, the designated attorney-in-fact, per the Petitioner’s instruction. The Petitioner provided the determination to the accountant shortly after August 11, 2006.

16. The accountant did not file the written protest until mail postmarked September 8, 2006. The letter of protest was mailed twenty-eight days after the mailing date of the determination. Since the protest was not filed within the twenty-day time limit, it is recommended that the appeal be dismissed.

17. The Petitioner submitted Proposed Findings of Fact and Conclusions of Law. However, the Petitioner’s proposals were not considered because they do not address the jurisdictional issue. 

Recommendation: It is recommended that the Petitioner’s appeal postmarked September 8, 2006, be DISMISSED due to lack of jurisdiction.

Respectfully submitted on September 25, 2007.
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