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	PETITIONER:
	

	Employer Account No. – 2558597

	

	88'S DUELING PIANOS LLC
	

	5721 SEMINOLE WAY

FT LAUDERDALE  FL 33314-6405
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-2311L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated August 23, 2006, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2007.
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	RESPONDENT:
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	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated August 23, 2006.

After due notice to the parties, a telephone hearing was held on March 5, 2007. The Petitioner was represented by its attorney. The manager of the LLC testified as a witness. The Respondent was represented by a Process Manager from the Department of Revenue. The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were submitted by the Petitioner. Those proposals which are relevant and are supported by the evidence are incorporated herein.

The issue is whether services performed for the Petitioner by the Joined Party and other individuals working as entertainers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner is a limited liability company which owns a lounge located at a casino. The lounge provides entertainment in the form of piano players who play and sing for tips. The Petitioner began operations in December 2004.

2. The Joined Party is an entertainer who plays the piano and sings. He has been a professional entertainer for over twenty years. With the exception of one brief period of employment, all of the work performed by the Joined Party as an entertainer in the past twenty years was performed as an independent contractor or self-employed musician. In addition to performing as a self employed musician at various business locations on a regular basis, he periodically performed at private parties and corporate functions. It is common within the entertainment business for entertainers to work as independent contractors.

3. In approximately November 2004, before the Petitioner opened its business, the Joined Party was approached by an individual who identified himself as a part owner of the Petitioner’s lounge. At the time, the Joined Party was working as an entertainer at another piano bar lounge. The individual who approached the Joined Party was also an entertainer and indicated that he was impressed with the Joined Party’s work. He offered the Joined Party an opportunity to work in the Petitioner’s lounge and the Joined Party accepted. The offered rate of pay was $300 per night. It was the Joined Party’s understanding that he would work in the Petitioner’s lounge as an independent contractor.

4. There was no written agreement between the Petitioner and the Joined Party. The individual who approached the Joined Party was considered to be in charge of the entertainment. Initially, that individual was responsible for scheduling the entertainers to work.  

5. Three or four entertainers are scheduled to work each night depending on their availability. The Petitioner’s lounge has two pianos facing each other. There is a piano player at each piano and they take requests from patrons. An entertainer works non-stop for an hour or so and then the entertainers switch to rest their voices. The entertainers determine when to switch.

6. The Petitioner has a roster of approximately six local entertainers. This type of entertainment is very specialized and the Petitioner has a list of entertainers from out of the state who perform similar work. If necessary, the Petitioner will bring in an out-of-state entertainer when a local player is not available to work on a given night. The Petitioner may provide airfare and lodging for out-of-state entertainers. 

7. Generally, the piano bar is open Tuesday through Saturday each week, depending on the amount of business. The entertainers begin playing around 8:30 to 9 PM, depending on the crowd. The entertainers determine when to stop playing, based on the number of patrons in the lounge. The rate of pay per night does not vary based on the amount of time that the entertainers perform.

8. The entertainers decide which songs to play. Generally, the entertainers will play requests that are accompanied by tips from patrons. The entertainers try to avoid playing the same song again unless different patrons are present. 

9. It is the Petitioner’s desire to keep the show from becoming too offensive for the patrons. The Petitioner warns entertainers about behavior that is considered too offensive. Some audiences appreciate raunchy behavior more than others. It is the responsibility of the entertainers to determine if the audience is offended by the type of music being played. The Petitioner never provides suggestions or instructions concerning which songs should or should not be played.

10. Generally, the entertainers do not have any direct expenses in connection with the work, with the exception of sheet music which the entertainers may choose to purchase. The entertainers are not reimbursed for any expenses.

11. At the end of each night, the entertainers who performed during the night split the tips. The tips are not reported to the Petitioner and the entertainers determine how to divide the tips.

12. The entertainers are free to work elsewhere, including other piano bars. The Joined Party understood that he was free to provide entertainment for competitors of the Petitioner. However, he chose to devote all of his energy to his work with the Petitioner. 

13. As of approximately January 2006, the individual who hired the Joined Party was no longer associated with the Petitioner’s business. At that time, the Joined Party assumed the role of music director. He accepted the responsibility of scheduling the players based on the players’ availability. He did not receive additional pay for being the music director. When the former music director left in January 2006, the pay of the Joined Party and the other entertainers was reduced to $250 per night. The Joined Party was not happy with the reduction in his pay, however, he continued working at the reduced rate of pay.

14. No taxes are withheld from the pay of the entertainers. The entertainers are not entitled to any fringe benefits such as paid health insurance, vacation pay, sick pay, or retirement benefits.

15. The compensation paid to the entertainers is reported to the Internal Revenue Service each year on Form 1099-MISC as non-employee compensation. The amount on the 1099 does not include any tip income since the tips are not reported to the Petitioner.

16. Either party may choose to terminate the relationship at any time without incurring liability.

17. The Petitioner chose to stop using the Joined Party as an entertainer in July 2006. Since then, the Joined Party has worked as an independent entertainer in several different areas of the country.

Conclusions of Law: 

18. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

19. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:

The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
20. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).
21. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists. Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

22. To determine whether a worker is an employee or an independent contractor, the relationship between the worker and the business must be examined and all evidence of the degree of control and the degree of independence must be weighed and considered, including the factors enumerated in 1 Restatement of Law, supra. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one. The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship. Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative. In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work. This element of control is the primary indicator of the status of the working relationship. Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  
23. The only agreement between the Petitioner and the entertainers is a verbal agreement that the entertainers will perform in the Petitioner’s lounge in exchange for an established daily fee. The evidence concerning that casual verbal agreement does not reveal any specific provisions that establish the nature of the relationship. Therefore, the analysis follows.

24. The extent of control which, under the agreement, the employer may exercise over the details of the work. This factor addresses whether the employer has the right, through a written agreement or an oral agreement, to control the means and manner of performing the work. It is not necessary for the employer to actually direct or control the manner in which the services are performed; it is sufficient if the agreement provides the employer with the right to direct and control the worker. Of all the factors, the right of control as to the mode of doing the work is the principal consideration. VIP Tours v. State, Department of Labor and Employment Security, 449 So.2d 1307 (Fla. 5th DCA 1984). The informal verbal agreement in this case does address whether the Petitioner has the right to control the details of the work. Absent a specific agreement, this factor does not indicate employment or independence.
25. Whether the worker is in a distinct occupation or business. Individuals who are in a distinct business generally have a unique marketable skill, service, or product which is offered to the general public.  Individuals who work in distinct occupations may perform services for an employer as an employee or may provide the services to the general public through self employment. Although employees usually work for only one employer, employees may concurrently work for more than one employer and may work full-time, part-time, or on-call. Generally, self employed individuals have multiple customers or clients to whom they provide services and do not work full-time for any one customer or client. Independent contractors are free to hire others to perform the work at their own expense. Independent contractors may perform services for competitors of the customer or client. The entertainers engaged by the Petitioner have a specialized skill which is marketable for long or short term engagements at various venues. The Joined Party customarily offered his skills and talent as a self employed entertainer. This factor does not rule out the possibility that an entertainer may be an employee, however, it points to independence in this case.
26. Whether the type of work is usually done under the direction of the employer or by a specialist without supervision. An individual who performs work under the direction or supervision of another is generally an employee, depending upon the degree of direction or supervision. However, an individual who works without significant supervision or direction may be considered to be an employee depending on the overall weight of the factors. An independent contractor performs the job his or her own way with few, if any, instructions as to the methods or details of the work. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee. This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work will be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983). The entertainers determine when to begin playing and when to stop playing each night based on the crowd. The entertainers determine which songs to play and how to play the songs. The Petitioner does not exercise any direct control over the performance of the piano players other than the Petitioner’s stated desire to keep the performance from being offensive. Generally, it is left to the entertainers ‘discretion to determine if particular songs are offensive to particular crowds. This factor is a very persuasive indicator of independence.
27. The skill required. Generally, individuals with a high level of skill require little or no supervision.  Such individuals do not require training and use their own methods to perform the work. Individuals who lack pre-existing skills, or who have only limited skills, may require training. Training is an indicator of control because it specifies how the work is to be performed.  It is inconsistent with general business practices for a customer or client of a vendor of services to train the vendor from whom the services are being purchased. Piano players who are engaged to entertain at piano bars have a very specialized skill and do not require training. They must know how to play and sing numerous songs in order to be able to play the requests of the patrons. They must be able to perform well enough to please the patrons. This factor indicates independence.
28. Who supplies the place of work, tools, and materials. Generally, employees are furnished all significant tools, materials, and equipment by the employer. Employees are provided with a place to work and they may be reimbursed for expenses in connection with the work. By providing the work location and the materials used, an employer controls the means and manner of performing the work. Independent contractors determine where and how the work is to be performed and they are generally responsible for providing the materials, supplies, and tools at their own expense. Independent contractors have an investment in a business and are at risk of incurring a loss due to operating expenses. Entertainers generally entertain the public at large public locations such as stadiums, arenas, or auditoriums and at smaller private locations such as lounges and private parties. It does not appear to be unusual for these venues to provide the pianos for use by the entertainers. A full size piano is not generally considered to be a portable musical instrument. Although the Petitioner provided the work location and the pianos for the entertainers, this fact does not rule out the possibility that the entertainers are independent contractors.
29. The length of time employed. Generally, an independent contractor contracts to perform a service of limited duration and has no expectation of continuing work. When the task is completed, the relationship ends. Although a worker may be engaged as a temporary employee, it is generally anticipated that an employee will work for an employer on a continuing basis. An employer-employee relationship is usually an at-will relationship. Either party may terminate the relationship at any time without incurring liability. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”  In this case there is no specific agreement concerning the duration of the work. Although the relationship appears to be an at-will relationship of relative permanence, the lack of a specific agreement reveals that there could be no breach of the agreement. This factor does not point to either employment or independence.
30. The method of payment. Generally, employees are paid a fixed salary or an hourly wage. Employees may also be paid based on production, such as commission or piece rate. Although the method and rate of pay for employees may be negotiable, the employer determines the rate and method. An independent contractor customarily is paid by the job. Although the contract price may be negotiable, the independent contractor determines the amount and method of pay. It appears that the Petitioner may have determined the initial rate of $300 per night in December 2005 and also the reduction to $250 per night in January 2006.  However, those pay rates were accepted by the Joined Party and the other players. The daily rate of pay was in fact a payment by the job since the players could chose when to work. The players also receive tips which are not reported to the Petitioner. The Petitioner does not derive any income from the tips and the players determine how the tips are to be distributed. Generally, the amount of the tips is determined by the skill of the entertainers. This factor may indicate either employment or independence; however, it leans toward independence.
31. Whether the work is part of the regular business of the employer. Generally, employees perform services which are part of the regular business activity of the employer. The success of the business depends upon the services performed by the employees. An independent contractor’s services are usually separate from the client’s regular business activity. The Petitioner operates a lounge which sells alcoholic beverages. The Petitioner provides entertainment in the lounge to attract more patrons to the lounge, thereby increasing revenue. However, the Petitioner is not in the entertainment business and the entertainment provided by the piano players is not the Petitioner’s regular business activity. This factor points to independence.
32. Whether the parties believe the relationship is independent. Although the intent of the parties must be considered, the determination of whether a worker is an employee or an independent contractor depends on the actual working relationship. The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.” The testimony of the Joined Party and the Petitioner reveal that both parties believed that the relationship was independent. This factor strongly points to an independent relationship.
33. Whether the principal is in business. The Petitioner is in the business of selling alcoholic beverages to its customers. The Joined Party has been a self employed entertainer for the majority of the last twenty years.
34. The above analysis reveals that the overall weight of the evidence establishes that the Joined Party and other entertainers worked as independent contractors while performing services for the Petitioner as entertainers. Therefore, it is recommended that the determination be reversed.
Recommendation: It is recommended that the determination dated August 23, 2006, be REVERSED.

Respectfully submitted on April 13, 2007.
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