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	PETITIONER:
	

	Employer Account No. – 2576288

	

	TROPICANA RESORT MOTELS LLC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-2310R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated January 3, 2006, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of March, 2007.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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	RESPONDENT:
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	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated January 3, 2006.

After due notice to the parties, a hearing was held on March 1, 2007, by telephone.  The Petitioner, represented by its accountant, appeared and testified.  The Respondent was represented by a Department of Revenue Tax Specialist II.  A Revenue Specialist III testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed findings of Fact and Conclusions of Law were not submitted.

Issue: Whether the Petitioner's tax rates were properly computed, pursuant to Section 443.131, Florida Statutes; Rules 60BB-2.026; 2.031, Florida Administrative Code.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

Whether the Petitioner's liability for unemployment compensation contributions was properly determined pursuant to Sections 443.1215, 1216, 1217; 443.131, Florida Statutes.

Findings of Fact:  

1. The Petitioner, Tropicana Resort Motels LLC is a business that was previously operated by Tropicana Resort Motels Inc.  Prior to December 31, 2003 Tropicana Resort Motels Inc paid unemployment compensation taxes under state unemployment compensation tax account 1467083.

2. Tropicana Resort Motels LLC began operating the business effective January 1, 2004.  On or before September 27, 2005, a determination was mailed to Tropicana Resort Motels LLC.  That determination was mailed to the address of record and notified Tropicana Resort Motels LLC that it had established liability for payment of unemployment compensation taxes effective 
January 1, 2004, with an assigned tax rate of .0270.  

3. The determination of September 27, 2005, further notified the Petitioner that it had the option to acquire the tax rate of Tropicana Resort Motel Inc, that the last assigned tax rate of the predecessor was .0540, and that there was an outstanding indebtedness of $28.97.

4. A Report to Determine Succession and Application for Transfer of Experience Rating Records was enclosed with the determination of September 27, 2005.  The determination states “If you want the rate and records transferred, you must submit the enclosed application signed by the owner or corporate officer and a certified check for all indebtedness of the previous owner within thirty (30) days from the date of this letter.  Late applications will not be accepted.” 

5. The Report to Determine Succession and Application for Transfer of Experience Rating Records was completed and signed by the President/CEO on November 8, 2005, and submitted with a check in the amount of $31.66 to cover the outstanding indebtedness.  The Report and the check were received by the Department of Revenue.  The check was deposited by the Department of Revenue on November 9, 2005.

6. On or before January 3, 2006, the Department of Revenue issued a determination notifying the Petitioner that it had received the Application for Transfer of Experience Rating Records and that the request was denied because payment for the indebtedness of the predecessor was not submitted within the thirty day time limit.  The determination further notified the Petitioner “This letter is official notification and will become conclusive and binding unless you file a written request for an appeal within twenty (20) days from the date of this letter.”

7. On January 19, 2006, the Petitioner’s accountant wrote a letter protesting the denial.  The accountant mailed the letter by certified mail on January 20, 2006, and subsequently received confirmation of delivery.  The body of the letter identified the Petitioner as Tropicana Resort Motels, LLC and further provided the same address of record to which the September 27, 2005, determination was mailed.

8. In June 2006 the accountant was contacted by an agent of the Department of Revenue.  That individual indicated that the Department was unable to locate the original letter of January 19.  The accountant provided a copy to the agent by fax on or about June 8, 2006.

Conclusions of Law:  

9. Rule 60BB-2.035(3), Florida Administrative Code (effective 1-19-03), provides:

(a) Determinations will become final and binding unless application for review and protest is filed with the Agency within 15 days from the mailing date of the determination.

10. The testimony of the Petitioner’s accountant reveals that he personally mailed the letter of protest on January 20, 2006, within the twenty day appeal period provided by the determination of January 3, 2006.  Therefore, it is recommended that the appeal be accepted as timely filed.

11. Rule 60BB-2.031(1)(a)1, Florida Administrative Code (effective 1-19-03), provides that application for transfer of the employment records of a predecessor employer is to be made on “Report to Determine Succession and Application for Transfer of Experience Rating Records.”

12. Rule 60BB-2.031(1)(b), Florida Administrative Code (effective 1-19-03) provides in pertinent part that the Agency, through its designee, the Department of Revenue, shall notify each successor who was not an employer prior to the succession, of liability as a successor and the right to apply for transfer of the predecessor’s employment records.  The successor shall have 30 days from the mailing date of the notification to apply for a transfer of the records of the predecessor.  If this time limit is not met, the Agency through its designee, the Department of Revenue, shall not grant the application.

13. The evidence presented by the Department of Revenue reveals that the Petitioner was notified of its liability for payment of unemployment compensation taxes, its tax rate, and its right to apply for a transfer of the predecessor’s employment records.  The mail date of that notification was on or before September 27, 2005.

14. The Petitioner did not submit the Report to Determine Succession and Application for Transfer of Experience Rating Records until after the 30 day time limit expired.  

15. The Petitioner’s witness testified that he was told by the Petitioner’s principal that the 
September 27 determination was not received.  That testimony is hearsay.  The witness further testified that the address of record was not a correct address.  However, the letter of protest written by the witness contains the identical address for the Petitioner.  The witness further testified that he did not know what was located at the address of record as maintained by the Petitioner.  The testimony of the witness concerning the address of record is also hearsay.  The only form document or letter submitted by the witness was the letter of protest.  The witness had no personal knowledge of any other forms, documents, or letters that may have been used to establish the address of record.

16. Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  See Section 120.57, Florida Statutes.
17. Rule 60BB-2.035(5) Florida Administrative Code (effective 1-19-03) provides that the burden of proof shall be on the protesting party to establish by a preponderance of competent evidence that the determination of the Agency, through it s designee the Department of Revenue was in error.

18. The competent evidence in this case reveals that the Petitioner was properly notified of its liability, tax rate, and right to apply for a transfer of the predecessor’s employment records.  The competent evidence further reveals that the application for transfer of employment records was not submitted in a timely manner.  Therefore, it is recommended that the application be denied.
Recommendation:  It is recommended that the protest of the Petitioner be accepted as timely filed.  It is further recommended that the determination dated January 3, 2006, be AFFIRMED.

Respectfully submitted on March 2, 2007.
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