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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated March 22, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated March 22, 2007.

After due notice to the parties, a telephone hearing was held on May 17, 2007. The Petitioner, represented by the Operations Administrator, appeared and testified. A bookkeeper and an administrative assistant testified as witnesses. The Respondent was represented by a Revenue Administrator from the Department of Revenue.  A Tax Auditor testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner, a corporation which operates a business as a large format printer, was randomly selected by the Florida Department of Revenue for an audit of its books and records for the tax year 2005 to ensure compliance with the unemployment compensation tax law.

2. The audit revealed that a Form 1099-MISC was issued to an individual for 2005, in the amount of $1,561.50; however, that same individual was reported by the Petitioner on the Employer’s Quarterly Report as an employee during the fourth calendar quarter 2005. The Tax Auditor inquired about the worker and was informed that the worker was hired as a graphic artist on a trial basis to determine if the worker was able to perform the work as an employee. When it was determined that the worker was able to perform the work satisfactorily, the worker was put on the payroll as an employee. The Tax Auditor reclassified the earnings paid during the trial period as wages, however, the reclassification did not result in any additional tax due because wages in excess of $7,000 were paid to the worker in the fourth calendar quarter.

3. The Tax Auditor also discovered payments made to a corporate officer identified as being for outside work. Only $1,000 of the payments was reported as wages. The Tax Auditor reclassified an additional $9,000 as wages paid to the officer.

4. The Tax Auditor notified the Petitioner of the audit results by determination dated March 22, 2007. The Petitioner protested the reclassification of the earnings paid to the graphic artist during the trial employment period by letter dated April 6, 2007. The Petitioner did not protest the reclassification of wages paid to the corporate officer.

5. The individual who was hired as a trial graphic artist had experience as a graphic artist but not on a large format. She was hired on a trial basis on October 3, 2005, because neither the Petitioner nor the worker knew if the worker would be able to adjust to the large format.

6. During the trial period, the graphic artist was paid on an hourly basis and her work time was recorded on a time card. The rate of pay was determined by the Petitioner. No taxes were withheld from her pay. At the time of hire, she was not informed that taxes would not be withheld from her pay. She worked part time during the trial period, at her convenience. The time worked was monitored by the supervisor.

7. The Petitioner provided the workspace, the computer, computer software, and everything else that was necessary to perform the work. The worker was not required to provide anything to perform the work and she had no known work expenses.

8. Either party could terminate the trial period at any time without incurring liability.

9. The Petitioner determined that the graphic artist was able to perform the work. At that time, the graphic artist was placed on payroll as a salaried employee.

Conclusions of Law: 

10. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

11. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:


The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:


1. An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

12. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
13. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

14. An independent contractor has been defined as one who pursues an individual employment or occupation and represents his employer as to the results of his work but not as to the means by which the results are accomplished. Gentile Bros. Co. v. Florida Industrial Commission, 10 So.2d 568 (Fla. 1942).  
15. In this case the graphic artist was hired to be an employee. There was no independent contractor agreement, either written or verbal. Although no taxes were withheld from the pay, that fact was not disclosed to the worker by the Petitioner. The Petitioner provided everything that was needed to do the work and the worker had no business expenses. An independent contractor is responsible for his or her own business expenses and is at risk of incurring a loss from operations. 

16. The worker was initially hired on a trial basis in order to determine if the worker had the necessary skill to be an employee. That fact is inconsistent with the concept of an independent contractor. An independent contractor has an identifiable skill or service which the contractor offers or sells to the contractor’s clients or customers. Here the worker was merely hired as a part time employee on a trial basis to determine if the worker had sufficient skill to work as an employee. It was the obvious intent of the parties to develop an employer/employee relationship rather than to create an independent relationship.

Recommendation: It is recommended that the determination dated March 22, 2007, be AFFIRMED.

Respectfully submitted on May 18, 2007.
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