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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated February 5, 2007, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated February 5, 2007.

After due notice to the parties, a telephone hearing was held on May 15, 2007. The Petitioner, represented by the corporate director, appeared and testified. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed findings of Fact and Conclusions of Law were not submitted.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals as Vacation Specialists constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner is a subchapter S corporation which operates a private tourist information center in Key West. The corporate director is a licensed seller of travel and the business is operated under the director’s license.  

2. The Petitioner entered into contracts with local hotels, water sports companies, and other businesses. If the Petitioner makes a reservation for a visitor with one of the hotels or other companies, the petitioner earns a commission.

3. The Petitioner has a business location at which tourist information is provided to tourists. Approximately 70% of the reservations are booked for tourists who walk in off of the street. Approximately 30% of the reservations are the result of advertising or referrals from other businesses.

4. The Petitioner’s tourist information center is usually open from 9 AM until 8 PM. The Petitioner engages workers to work in the information center. It is the Petitioner’s desire to have two workers in the vacation center during regular office hours; however, the Petitioner does not schedule the workers. The workers decide among themselves when they wish to work and write their names on a schedule.  If none of the workers schedule themselves for a particular time during regular office hours, the corporate director schedules herself to work in the information center during those hours.

5. In 2004, the Joined Party and his girlfriend visited Key West and came into the tourist information center. They indicated that they were considering relocating to the area and inquired about employment. They were told that they needed to be familiar with the local area in order to provide information to tourists. They were told that if or when they became familiar with the area, they should return to speak with the Petitioner. They returned and were initially engaged to work beginning July 24, 2004. The Joined Party subsequently left to work at a local hotel on or about February 2, 2005, and returned to work for the Petitioner again on or about June 1, 2005. 

6. When the Joined Party was initially engaged to work, he was informed that he would be paid 30% of the commission received by the Petitioner for booking a hotel reservation and 50% of the commission for booking a water sport.

7. No training was provided to the Joined Party other than he was told how to enter the reservations into the computer.

8. The Joined Party was not provided with any type of script concerning what to say to the tourists. He was not told what he could say and he was not told what he could not say. He was only told that he should be polite and honest.

9. The Joined Party was provided with a key to the Petitioner’s information center and a password to the security system. The Petitioner did not place any restrictions on when the Joined Party could work or when he could come into the information center.

10. When the Joined Party began working with the Petitioner, he created business cards with his personal telephone number. He created the title of “vacation specialist” which he also printed on the cards. The Petitioner did not tell the Joined Party that he had to have business cards and the Petitioner did not reimburse the Joined Party for the cost of the business cards.

11. Some of the vacation specialists have advertising flyers printed. The Petitioner does not control what is printed on the advertising flyers and does not reimburse the vacation specialists for the cost of the advertising flyers.

12. There are other private tourist information centers in the Key West area. The vacation specialists who work for the Petitioner are free to work for a competitor tourist information center at any time.

13. The Petitioner does not keep track of the time worked by the vacation specialists. Although the vacation specialists schedule themselves to work, they do not always adhere to the schedule. The Joined Party and his girlfriend frequently worked for each other. 

14. The Petitioner bills the hotels and attractions for the reservations booked by the Petitioner’s business. The Petitioner then computes how much commission is due to each vacation specialist based on the reservations booked by each vacation specialist. The vacation specialists are usually paid weekly. No taxes are withheld from the pay.

15. The vacation specialists do not receive any type of bonus. They do not receive sick pay or vacation pay. They do not receive any fringe benefits such as medical insurance or retirement benefits.

16. The relationship between the Petitioner and the vacation specialists may be terminated at any time by either party without incurring liability. The Joined Party last worked for the Petitioner on or about April 15, 2006.

Conclusions of Law: 

17. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
18. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:


The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

19. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

20. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.
21. In this case, the Petitioner does not exert any control over how or when the work is performed. Although the Petitioner told the vacation specialists that the office had to be covered from 9 AM until 8 PM, they did not always comply. The Petitioner does not control how the vacation specialists make the reservations. The Petitoner  is only concerned with the results of the work.

22. The salient facts of this case are analogous to the facts addressed by the court in Delco Industries, Inc. v. State Dept. of Labor and Emp. Sec. 519 So.2d 1284 (Fla. 4th DCA 1988). That case involved telephone solicitors who were engaged to market the company’s products. The telephone solicitors used a script prepared by the company to describe the various products. The company provided sales leads, office space, desks and telephones. The office hours were from 8:30 AM until 8:30 PM, however the telephone solicitors set their own schedules and were free to work as many or as few hours as they wished.  No training was provided by the company.  The telephone solicitors were paid a commission on a weekly basis and no taxes were withheld from the pay.  They did not receive fringe benefits such as medical insurance or retirement benefits. In that case, the court concluded that the telephone solicitors were independent contractors and not employees of the company.

23. The company in Delco exercised a greater degree of control over the details of the work, through scripts provided by the company, than was exercised by the Petitioner in this case. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee. This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

24. Thus, it is concluded that the degree of control exercised by the Petitioner over the Joined Party and the other vacation specialists is not sufficient to establish that the vacation specialists are employees of the Petitioner.  
Recommendation: It is recommended that the determination dated February 5, 2007, be REVERSED.

Respectfully submitted on May 18, 2007.
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