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	PETITIONER:
	

	Employer Account No. 


	

	24 HR DENTIST INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-13898L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated February 8, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of May, 2007.
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	DOCKET NO. 2007-13898L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated February 8, 2007.

After due notice to the parties, a telephone hearing was held on April 17, 2007. The Petitioner, represented by its accountant, appeared and testified. The corporate president testified as a witness for the Petitioner. The Respondent was represented by a Senior Tax Specialist from the Department of Revenue. A Tax Auditor II and a Computer Audit Analyst testified as witnesses for the Respondent.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issues: Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.

Findings of Fact: 

1. The Petitioner is an S corporation which operates a dental practice. The dentist is the corporate president and the sole employee. The vast majority of the Petitioner’s patients are tourists from Britain who need emergency dental treatment while away from home. Most of the procedures performed by the Petitioner are root canals.

2. The Department of Revenue randomly selected the Petitioner for an audit of its books and records for the tax year 2005 to ensure compliance with the unemployment compensation tax law.

3. The Tax Auditor examined the quarterly unemployment compensation tax reports filed by the Petitioner. The corporate president was reported as receiving total wages of $11,000 for the year.

4. The Tax Auditor examined the U.S. Income Tax Return for an S Corporation, Form 1120S, which was filed by the Petitioner for the calendar year 2005. The tax return revealed gross receipts of $211,821 derived from services and a net profit of $94,560 after deducting the president’s wages and other expenses. The president is the sole shareholder of the corporation. As a result, the net profit of the corporation passed through the corporation to the president as taxable income.

5. The Tax Auditor reviewed labor market information concerning the amounts reported as wages by other dentists in the area. From that labor market information the Tax Auditor concluded that a reasonable wage for the president would be $50,000 per year.

6. The Tax Auditor adjusted the Petitioner’s unemployment compensation tax records to reflect annual wages of $50,000 for the president. The adjustment did not result in additional unemployment compensation taxes. The Petitioner was notified of the adjustment by determination dated February 8, 2007. The Petitioner timely protested that determination.

Conclusions of Law: 

7. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

8. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:


The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:


1.  An officer of a corporation.

2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
9. The Petitioner’s president is a statutory employee of the Petitioner, a fact which is not in dispute. During the 2005 tax year the Petitioner reported the president as an employee and reported wages of $11,000. The dispute is whether a wage of $11,000 is reasonable for a dentist who generated gross receipts of $211,821 from services performed, resulting in a net profit of $94,560 after deducting the president’s reported wages and other business expenses.

10. Section 443.1217(1), Florida Statutes, provides:

The wages subject to this chapter include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash. The reasonable cash value of remuneration in any medium other than cash must be estimated and determined in accordance with rules adopted by the Agency for Workforce Innovation or the state agency providing tax collection services. 
11. In Spicer Accounting, Inc. v. United States, 918 F.2d 90 (9th Cir. 1990), the court determined that dividends paid by an S corporation to a shareholder, who was also an officer of the corporation and the only individual performing services for the business, were wages subject to federal employment taxes, including federal unemployment compensation taxes. The court relied upon federal regulations which provide that the “form of payment is immaterial, the only relevant factor being whether the payments were actually received as compensation for employment.”

12. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof will be on the protesting party to establish by a preponderance of the evidence that the determination was in error.

13. The facts of this case reveal that the president performed substantial services for the Petitioner, a fact that the president did not rebut in his testimony. All of the income of the business was derived as a result of the services performed by the president. In addition, the testimony of the Computer Audit Analyst reveals that labor market information was used in determining that an annual wage of $11,000 is not a reasonable wage for a dentist who performs substantial professional services. It was not shown that the adjustment made by the Tax Auditor was in error.

14. Since it was not shown by a preponderance of the evidence that the determination was in error, it is recommended that the determination be affirmed.
Recommendation: It is recommended that the determination dated February 8, 2007, be AFFIRMED.

Respectfully submitted on April 20, 2007.
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