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This matter comes before me for final Agency Order.

The issue is whether services performed for the Petitioner by the Joined Party and other individuals working as mechanics constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.
The Joined Party filed an unemployment compensation claim in January 2007. An initial determination showed he earned insufficient wages to qualify for benefits. The Joined Party advised the Agency that he worked for the Petitioner during the qualifying period and requested consideration of those earnings in his benefit calculation. (The Petitioner was not among the employers who reported paying wages to the Joined Party.) As the result of the Joined Party’s request, the Department of Revenue conducted an investigation to determine whether he worked for the Petitioner as an employee or as an independent contractor. If he was an employee, the Joined Party was entitled to additional wage credits, would qualify for unemployment benefits, and the Petitioner would owe unemployment compensation taxes. On the other hand, if the Joined Party was an independent contractor he would remain ineligible for benefits and the Petitioner would not owe unemployment compensation taxes on the remuneration it paid to him and other mechanics who worked under the same terms and conditions. Upon completing the investigation, an auditor at the Department of Revenue determined the services performed by the Joined Party and other mechanics working under the same terms and conditions were in insured employment. The Petitioner was required to pay unemployment compensation taxes on wages paid to those workers. The Petitioner filed a timely protest of the determination. The claimant who initiated the investigation was joined as a party because he had a direct interest in the outcome of the case. That is, if the determination were reversed, the Joined Party would once again be ineligible for benefits and would have to repay all benefits received. All parties participated in a telephone hearing on April 17, 2007. 
After considering the evidence presented at the hearing, the Special Deputy issued a Recommended Order on April 20, 2007, including the following Findings of Fact. 

1. The Petitioner is a corporation which began operating an automobile repair business on November 16, 2004. The Petitioner’s president, who is the sole shareholder, works at the business performing office and bookkeeping duties. The president’s husband is the manager of the business. Although the manager performs mechanical work for the Petitioner’s customers, his health is poor and his ability to perform the mechanical work is limited. The Petitioner hires mechanics to repair automobiles for the Petitioner’s customers. The Petitioner has hired five or six different mechanics since the inception of the business and considered all of them to be independent contractors.

2. In 2005, the Joined Party noticed a help wanted sign posted at the Petitioner’s business. He inquired and was given a standard employment application to complete. He returned the completed application to the Petitioner and was informed that the position was fulltime with regular hours, that the duties included repairing automobiles and cleaning the shop, and that the rate of pay was hourly. Several days later the Petitioner contacted the Joined Party and asked when he could begin work. At that time the Joined Party was informed that his rate of pay would be $7.00 per hour, that the hours of work were from 8 AM until 5 PM, and that he had to be on time. The Joined Party accepted the offer and began work in early 2005.

3. The Petitioner does not have written agreements or contracts with any of its mechanics. When the Joined Party began work the Petitioner informed him that no taxes would be withheld from his pay. The Joined Party considered that to be acceptable.

4. The Joined Party had limited knowledge and skill as a mechanic. Although he owned some basic hand tools, his tools were not sufficient to perform all of the mechanical work assigned to him. The Petitioner allowed the Joined Party to use the Petitioner’s hand tools. The Petitioner provides all of the equipment used by the mechanics, including lifts, air compressors, tire machines, and diagnostic equipment. The Petitioner provides all supplies and replacement parts. The Joined Party did not pay the Petitioner for the use of the shop or the equipment.

5. The Petitioner provides uniforms bearing the Petitioner’s business name for the mechanics to wear. In addition, the Petitioner accepts the responsibility for cleaning the uniforms through a uniform service.

6. The mechanics are required to personally perform the repair work that is assigned to them. However, if a mechanic does not perform the repair correctly, the Petitioner does not allow the same mechanic to correct the error. The manager either personally performs the work or he assigns another mechanic to perform the work. 

7. The Joined Party was required to open and close the shop on some days. For that reason he was provided with a key to the shop. However, the Petitioner does not allow any of the mechanics to be in the shop before or after regular business hours.

8. If the Joined Party wanted to take a day off he was required to make a request in advance and mark it on the calendar after receiving approval. He was not paid for any days that he did not work.

9. Due to the Joined Party’s limited knowledge, the manager taught him how to perform certain repair work. The Joined Party learned a lot from the manager and appreciated the training provided by the manager. However, the Petitioner was not satisfied with the Joined Party’s performance. The manager warned the Joined Party about being absent from work without calling the Petitioner. The Joined Party was discharged twice for poor work performance and for being late to work. In addition, the Joined Party voluntarily left one or more times for other employment.

10. At one point in time the Joined Party’s pay was increased to $8.00 per hour. The Joined Party’s last rehire occurred in approximately June 2006. Upon rehire his pay was reduced to $7.00 per hour as a penalty for his past poor performance.

11. The Petitioner has an occupational business license for the shop. The Joined Party did not have a business license or liability insurance. The Joined Party did not have any expenses in connection with the work.

12. The Joined Party was not required to complete a timesheet or punch a timecard. The Petitioner is aware of the times that the mechanics are scheduled to work. The Petitioner deducts any missed time from the schedule and pays the mechanics accordingly, on an established payday. No taxes are withheld from the pay. Following the end of the year the Petitioner’s accountant prepares Form 1099-MISC, reporting each worker’s earnings as non-employee compensation.

13. Either party may terminate the relationship at any time without incurring liability.

14. On or about December 19, 2006, the Petitioner discharged the Joined Party because the Joined Party accidentally damaged a customer’s truck while he was moving the truck. The Joined party has not worked for the Petitioner since that date.

The Petitioner filed exceptions to the Recommended Order of the Special Deputy on May 7, 2007. Counter exceptions were not received from the Respondent or Joined Party. The Petitioner’s exceptions are addressed in this Final Order, although they do not comply with all of the statutory requirements. With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

… The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

In Exceptions 1-10, 13, and 14, the Petitioner either disagrees with the Special Deputy’s Findings of Facts or wishes to explain, delete from or add to the Findings of Fact. No Exception #11 or 12 was included in the Petitioner’s submission. A complete review of the case establishes that the Findings of Fact are supported by the record as written by the Special Deputy. The exceptions to the content of the Special Deputy’s Findings of Fact are respectfully rejected. The Petitioner’s remaining exceptions are addressed below.
In Exception #6, the Petitioner acknowledges that the manager personally corrects unsatisfactory work and asks how it could insist that the Joined Party fix an incorrect repair. In Quality Drywall Contractors, Inc. v. Department of Labor and Employment Security, 501 So. 2d 144 (Fla. 2nd DCA 1987), the Court relied upon an agreement between the parties that stated, among other things, “If the pieceworkers produce defective work, they are required to buy new boards and to rework the job without extra pay.” The agreement to redo defective work without additional compensation was a factor in the Court’s decision that those workers were independent contractors. In the case at hand, the Petitioner had no similar agreement with the mechanics. The absence of such an agreement may have prevented the Petitioner from insisting the Joined Party repair his own mistakes, but more importantly for the disposition of this case, it indicates an employment, rather than independent, relationship between the parties. The Special Deputy’s conclusion is accepted.
Exception #13 asks for clarification of the Special Deputy’s rationale regarding the right to terminate the relationship without liability. Specifically, the Petitioner asks why the ability to terminate a work relationship without liability indicates control. As referenced by the Special Deputy, in Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.” The Special Deputy’s conclusion reflects a reasonable application of the law to the facts and is accepted in this Final Order.
In an unnumbered paragraph, the Petitioner takes exception to the Special Deputy’s Conclusion of Law in Paragraph 18 of the Recommended Order. Paragraph 18 is a list of the factors adopted by the Supreme Court of Florida to determine whether an employment or independent relationship exists and is accepted as written by the Special Deputy. In the same paragraph, the Petitioner provides a version of its relationship with the Joined Party that differs from the Special Deputy’s Findings of Fact. As previously stated, a review of the case establishes that the record supports the Findings of Fact written by the Special Deputy, which are accepted in this Final Order.
Finally, the Petitioner takes exception to Special Deputy’s credibility determination. It is the province of the trier of fact to determine the credibility of witnesses and resolve factual conflicts. Melendez v. State, 498 So. 2d 1258, 1261 (Fla. 1986); Jent v. State, 408 So. 2d 1024, 1028 (Fla. 1981). The exception is respectfully rejected and the Special Deputy’s credibility assessment is accepted. 
With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact. The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

Based on his Findings of Fact, the Special Deputy recommended that the determination be affirmed, but modified to reflect that the Petitioner became liable for unemployment taxes on January 1, 2005, rather than June 15, 2006. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The special deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated February 1, 2007, is modified to reflect an effective date of January 1, 2005. As modified, the determination is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of June, 2007.
[image: image1.png]



____________________________

Cynthia R. Lorenzo, Deputy Director

Agency for Workforce Innovation
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated February 1, 2007.

After due notice to the parties, a telephone hearing was held on April 17, 2007. The Petitioner’s president appeared and testified. The manager testified as a witness for the Petitioner. The Respondent was represented by a Senior Tax Specialist from the Department of Revenue. A Tax Auditor testified as a witness for the Respondent. The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals as mechanics constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact: 

15. The Petitioner is a corporation which began operating an automobile repair business on November 16, 2004. The Petitioner’s president, who is the sole shareholder, works at the business performing office and bookkeeping duties. The president’s husband is the manager of the business. Although the manager performs mechanical work for the Petitioner’s customers, his health is poor and his ability to perform the mechanical work is limited. The Petitioner hires mechanics to repair automobiles for the Petitioner’s customers. The Petitioner has hired five or six different mechanics since the inception of the business and considered all of them to be independent contractors.

16. In 2005, the Joined Party noticed a help wanted sign posted at the Petitioner’s business. He inquired and was given a standard employment application to complete. He returned the completed application to the Petitioner and was informed that the position was fulltime with regular hours, that the duties included repairing automobiles and cleaning the shop, and that the rate of pay was hourly. Several days later the Petitioner contacted the Joined Party and asked when he could begin work. At that time the Joined Party was informed that his rate of pay would be $7.00 per hour, that the hours of work were from 8 AM until 5 PM, and that he had to be on time. The Joined Party accepted the offer and began work in early 2005.

17. The Petitioner does not have written agreements or contracts with any of its mechanics. When the Joined Party began work the Petitioner informed him that no taxes would be withheld from his pay. The Joined Party considered that to be acceptable.

18. The Joined Party had limited knowledge and skill as a mechanic. Although he owned some basic hand tools, his tools were not sufficient to perform all of the mechanical work assigned to him. The Petitioner allowed the Joined Party to use the Petitioner’s hand tools. The Petitioner provides all of the equipment used by the mechanics, including lifts, air compressors, tire machines, and diagnostic equipment. The Petitioner provides all supplies and replacement parts. The Joined Party did not pay the Petitioner for the use of the shop or the equipment.

19. The Petitioner provides uniforms bearing the Petitioner’s business name for the mechanics to wear. In addition, the Petitioner accepts the responsibility for cleaning the uniforms through a uniform service.

20. The mechanics are required to personally perform the repair work that is assigned to them. However, if a mechanic does not perform the repair correctly, the Petitioner does not allow the same mechanic to correct the error. The manager either personally performs the work or he assigns another mechanic to perform the work. 

21. The Joined Party was required to open and close the shop on some days. For that reason he was provided with a key to the shop. However, the Petitioner does not allow any of the mechanics to be in the shop before or after regular business hours.

22. If the Joined Party wanted to take a day off he was required to make a request in advance and mark it on the calendar after receiving approval. He was not paid for any days that he did not work.

23. Due to the Joined Party’s limited knowledge, the manager taught him how to perform certain repair work. The Joined Party learned a lot from the manager and appreciated the training provided by the manager. However, the Petitioner was not satisfied with the Joined Party’s performance. The manager warned the Joined Party about being absent from work without calling the Petitioner. The Joined Party was discharged twice for poor work performance and for being late to work. In addition, the Joined Party voluntarily left one or more times for other employment.

24. At one point in time the Joined Party’s pay was increased to $8.00 per hour. The Joined Party’s last rehire occurred in approximately June 2006. Upon rehire his pay was reduced to $7.00 per hour as a penalty for his past poor performance.

25. The Petitioner has an occupational business license for the shop. The Joined Party did not have a business license or liability insurance. The Joined Party did not have any expenses in connection with the work.

26. The Joined Party was not required to complete a timesheet or punch a timecard. The Petitioner is aware of the times that the mechanics are scheduled to work. The Petitioner deducts any missed time from the schedule and pays the mechanics accordingly, on an established payday. No taxes are withheld from the pay. Following the end of the year the Petitioner’s accountant prepares Form 1099-MISC, reporting each worker’s earnings as non-employee compensation.

27. Either party may terminate the relationship at any time without incurring liability.

28. On or about December 19, 2006, the Petitioner discharged the Joined Party because the Joined Party accidentally damaged a customer’s truck while he was moving the truck. The Joined party has not worked for the Petitioner since that date.

Conclusions of Law: 

29. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

30. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:


The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:


1.  An officer of a corporation.

2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

31. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

32. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

33. To determine whether a worker is an employee or an independent contractor, the relationship between the worker and the business must be examined and all evidence of the degree of control and the degree of independence must be weighed and considered, including the factors enumerated in 1 Restatement of Law, supra. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one. The agreement should be honored unless other provisions of the agreement or the actual practice of the parties demonstrate that the agreement is not a valid indicator of the status of the working relationship. Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative. In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work. This element of control is the primary indicator of the status of the working relationship. Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  
34. The only agreement or contract between the parties was a verbal agreement that the Joined Party would work a regular full-time schedule, was required to be on time, would work as a mechanic with the additional responsibility of cleaning the shop, and would be paid an hourly rate with no taxes withheld from the pay. The verbal agreement is not a valid indicator of the nature of the relationship, an analysis follows.

35. The extent of control which, under the agreement, the employer may exercise over the details of the work. This factor addresses whether the employer has the right, through a written agreement or an oral agreement, to control the means and manner of performing the work. It is not necessary for the employer to actually direct or control the manner in which the services are performed; it is sufficient if the agreement provides the employer with the right to direct and control the worker. Of all the factors, the right of control as to the mode of doing the work is the principal consideration. VIP Tours v. State, Department of Labor and Employment Security, 449 So.2d 1307 (Fla. 5th DCA 1984). Since the verbal agreement provides the Petitioner with the right to control the mechanic’s work schedule, attendance, job duties and responsibilities, this factor indicates an employment relationship.
36. Whether the worker is in a distinct occupation or business. Individuals who are in a distinct business generally have a unique marketable skill, service, or product which is offered to the general public. Individuals who work in distinct occupations may perform services for an employer as an employee or may provide services to the general public through self employment. Although employees usually work for only one employer, they may concurrently work for more than one employer and may work full-time, part-time, or on-call. Generally, self employed individuals provide services to multiple customers or clients and do not work full-time for any one customer or client. Independent contractors are free to hire others to perform the work at their own expense. Independent contractors may perform services for competitors of the customer or client. In this case the Joined Party was required to work full-time for the Petitioner and was not allowed to hire others to perform the work for him. Although he had a distinct occupation, he did not have his own customers. He was performing work for the Petitioner’s customers in the Petitioner’s shop. This is a strong indicator of employment.

37. Whether the type of work is usually done under the direction of the employer or by a specialist without supervision. An individual who performs work under the direction or supervision of another is generally an employee, depending upon the degree of direction or supervision. However, an individual who works without significant supervision or direction may be an employee, depending on the overall weight of the factors. An independent contractor performs the job his or her own way with few, if any, instructions as to the methods or details of the work. The Joined Party performed his work under the direct supervision of the manager. This is an indicator of employment.
38. The skill required. Generally, individuals with high skill levels require little or no supervision or training. Such individuals use their own methods to perform the work. Individuals who lack skill or have only limited skills may require training. Training is an indicator of control because it specifies how the work is to be performed. It is inconsistent with general business practices for a customer or client of a vendor of services to train the vendor from whom the services are being purchased. Some mechanics have a high level of skill. In this case the Petitioner and Joined Party agree that the Joined Party had limited mechanical knowledge and skill. The Petitioner provided on-the-job training to help the Joined Party increase his skill level. This is a strong indicator of an employment relationship.
39. Who supplies the place of work, tools, and materials. Generally, employees are furnished all significant tools, materials, and equipment by the employer. Employees are provided with a place to work and may be reimbursed for expenses in connection with the work. By providing the work location and the materials used, an employer controls the means and manner of performing the work. Independent contractors determine where and how the work is to be performed and are generally responsible for providing required materials, supplies, and tools at their own expense. Independent contractors have an investment in their business and are at risk of incurring a loss due to operating expenses. The Petitioner provided the place of work, and all equipment, supplies, and replacement parts. In addition, the Petitioner provided uniforms bearing the Petitioner’s business name and provided for the cleaning of the uniforms. The Joined party only provided limited hand tools. He did not have any business expenses and was not at risk of incurring a business loss. This is a strong indicator of an employment relationship.
40. The length of time employed. Generally, an independent contractor contracts to perform a service of limited duration and has no expectation of continuing work. When the contracted job is completed, the relationship ends. Although a worker may be engaged as a temporary employee, it is generally anticipated that an employee will work for an employer on a continuing basis. An employer-employee relationship is usually an at-will relationship. Either party may terminate the relationship at any time without incurring liability. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.” The relationship between the Petitioner and the Joined Party was an at-will relationship, which is typical of an employer/employee relationship. The Joined Party was terminated three times without liability to the Petitioner and voluntarily left on one or more occasions without liability, during a span of less than two years. This is an indicator of employment.

41. The method of payment. Generally, employees are paid a fixed salary or an hourly wage, but may be paid based on production, such as commission or piece rate. Although the method and rate of pay for employees may be negotiable, the employer determines the rate and method. An independent contractor customarily is paid by the job. Although the contract price may be negotiable, the independent contractor determines the amount and method of pay. The Joined Party’s hourly rate of pay was determined by the Petitioner. He was paid on a regularly established payday. The fact that the Petitioner did not withhold taxes from the Joined Party’s pay is indicative of an independent relationship. However, the remaining details regarding the method of payment are indicative of an employment relationship.
42. Whether the work is part of the regular business of the employer. Generally, employees perform services which are part of the regular business activity of the employer. The success of the business depends upon the services performed by the employees. An independent contractor’s services are usually separate from the client’s regular business activity. The Petitioner’s regular business activity is the repair of automobiles. The Joined Party repaired automobiles for the Petitioner’s customers as directed by the Petitioner. This factor points to employment.
43. Whether the parties believe the relationship is independent. Although the intent of the parties must be considered, the determination of whether a worker is an employee or an independent contractor depends on the actual working relationship. The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.” The intent of the parties in this case is not clear, however, the actual working relationship in this case does not reveal any evidence of independence. The Petitioner determined what work was to be performed, when it was to be performed, how it was to be performed, and where it was to be performed. The relationship was controlled by the Petitioner through a structured work schedule, training and direct supervision. The method and rate of pay was determined and controlled by the Petitioner. Although it may have been the Petitioner’s intent to establish an independent contractor relationship, the controlled work environment is typical of an employment relationship.
44. Whether the principal is in business. The Petitioner is in the automobile repair business. The Joined Party did not have a business license or a business location. He did not offer his services to the general public but applied for a job with the Petitioner and upon hire he provided services to the Petitioner’s customers through the Petitioner’s business. This factor indicates employment.
45. The special deputy was presented with conflicting testimony regarding material issues of fact and is charged with resolving these conflicts. In particular, the Petitioner testified that the Petitioner charges its customers $80 per flat rate hour and that the Petitioner paid the Joined Party $10 per flat rate hour. The Petitioner testified that the Joined Party paid the Petitioner $250 per week as rent for use of the shop and equipment. Factors which may be considered in resolving evidentiary conflicts include the witness’ opportunity and capacity to observe the event or act in question; any prior inconsistent statement by the witness; witness bias or lack of bias; the contradiction of the witness’ version of events by other evidence or its consistency with other evidence; the inherent improbability of the witness’ version of events; and the witness’ demeanor. Upon considering these factors, the hearing officer finds the testimony of the Joined Party to be more credible. Therefore, material conflicts in the evidence are resolved in favor of the Joined Party.
46. The majority of the evidence points to an employer/employee relationship between the Petitioner and the Joined Party. However, the determination holds that the Joined Party and other persons performing services as mechanics are employees of the Petitioner effective June 15, 2006. The Joined Party began his employment on an undetermined date in early 2005, shortly after the Petitioner began operating the business on November 16, 2004. Therefore, it is recommended that the determination be modified to reflect an effective date of liability of January 1, 2005.
Recommendation: It is recommended that the determination dated February 1, 2007, be modified to reflect an effective date of January 1, 2005. As modified, it is recommended that the determination be affirmed.

Respectfully submitted on April 20, 2007.
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