 AGENCY FOR WORKFORCE INNOVATION

OFFICE OF THE DEPUTY DIRECTOR

TALLAHASSEE, FLORIDA
Docket No. 2006-68324L

4 of 4

	PETITIONER:
	

	Employer Account No. 


	

	DONDI OF BOYNTON BEACH INC
	

	THE DRIVER'S SEAT OF BOYNTON BEACH

	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-68324L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated July 27, 2006, is AFFIRMED with respect to the Petitioner and the Joined Parties.
DONE and ORDERED at Tallahassee, Florida, this _______ day of March, 2007.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. 
	

	DONDI OF BOYNTON BEACH INC
	

	THE DRIVER'S SEAT OF BOYNTON BEACH
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-68324L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated July 27, 2006.

After due notice to the parties, a hearing was held on February 28, 2007, by telephone.  Dondi of Boynton Beach Inc., Dondi of West Palm Beach Inc., and Dondi of Boca Raton Inc., were represented by their Certified Public Accountant who testified as a witness.  An accountant also testified as a witness.   The Respondent was represented by a Department of Revenue Tax Specialist II.  A Revenue Specialist III testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:  Whether the Petitioner's tax rates were properly computed, pursuant to Section 443.131, Florida Statutes; Rules 60BB-2.026; 2.031, Florida Administrative Code.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

Whether the Petitioner's liability for unemployment compensation contributions was properly determined pursuant to Sections 443.1215, 1216, 1217; 443.131, Florida Statutes.

Findings of Fact:  

1. Prior to July 1, 2005, Dondi of Stuart operated three retail automobile accessories stores.  All of the employees from the three stores were reported by Dondi of Stuart under state unemployment compensation tax account 1430231.  Dondi of Stuart had earned a favorable experience tax rate.

2. The principal of Dondi of Stuart decided to operate each store under a separate corporation.  On or about July 1, 2005, an online registration was completed for each of Dondi of Boynton Beach Inc., Dondi of West Palm Beach Inc., and Dondi of Boca Raton Inc.  Information was submitted for each registration showing that the registration was being submitted as a new business entity with a beginning date of business activity of July 1, 2005.  Information was provided on each registration showing that there was sufficient payroll activity to establish liability for each corporation effective July 1, 2005.

3. On or before August 9, 2005, the Department of Revenue mailed a determination to each of the corporations, assigning a tax number and a tax rate for each corporation.  The assigned tax rate for each corporation was .0270.  Each determination stated “This letter is an official notification of your tax liability as an employer and your tax rate.  This determination will become conclusive and binding unless you file a written application for redetermination, giving your reason in detail, within twenty (20) days from the date of this letter.”

4. Each of the corporations filed the quarterly wage and tax reports for the third and fourth calendar quarters 2005 and the first calendar quarter 2006 with the taxes computed at the assigned tax rate of .0270.

5. By letter dated May 18, 2006, the Certified Public Accountant for all of the corporations wrote a letter requesting that the tax rate which had previously been assigned to Dondi of Stuart be transferred to Dondi of Boynton Beach, Dondi of West Palm Beach, and Dondi of Boca Raton.  The Certified Public Accountant submitted amended tax reports for each of the corporations using the tax rate that had previously been earned by Dondi of Stuart and requested a refund for each corporation.

6. On or before July 27, 2006, the Department of Revenue mailed a determination to each of the corporations, notifying each corporation that the request for the rate transfer was denied because the request was not filed within ninety days of the date that the partial succession commenced.  Each determination stated “This letter is official notification and will become conclusive and binding unless you file a written request for an appeal within twenty (20) days from the date of this letter.”

7. On July 28, 2006, an accountant in the office of the Certified Public Accountant mailed and faxed a letter of protest to the Department of Revenue.  The letter was intended to serve as a protest for each corporation.  An employee of the Department of Revenue orally confirmed receipt of the letter of protest.

Conclusions of Law:  

8. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides that determinations issued pursuant to 443.1216,443.131-.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination.

9. Although neither the Respondent nor the Petitioner have produced the letter of appeal, the testimony of the Petitioner’s accountant reveals that the letter was mailed and faxed to the Department of Revenue on July 28, 2006, and that verbal confirmation of receipt was obtained.  Thus, it is recommended that the protest filed by the accountant in behalf of the Petitioner and the Joined Parties be accepted as timely filed from the determination of July 27, 2006.

10. Rule 60BB-2.031, Florida Administrative Code, provides in pertinent part:
(1) Commencement Date and Records Regarding All Successions.
(a) A succession commences when all or part of a trade or business is transferred from one employer to another. If a transfer of workforce is involved, the succession commences when any of the transferred workers begin working for the successor employer.
(b) Each employing unit must keep complete, true and accurate records of any transfer or acquisition of a trade or business or portion thereof and make those records available to the Department upon request.
 (2) Voluntary Transfer of Tax Rate
(a) Requirements for Voluntary Transfer of Employment Records.
1. Timely Written Notification to the Department. A successor employer must notify the Department in writing of a total or partial succession within 90 days after the date the succession commenced or any application for transfer of employment records will be denied.
11. The evidence reveals that the successions commenced on July 1, 2005, and that the Petitioner and the Joined Parties were notified of their liability for payment of taxes and the assigned tax rate on or before August 9, 2005.

12. No notification was provided to the Department by the Petitioner or the Joined Parties that a partial or total succession had occurred until the letter from the Certified Public Accountant dated May 18, 2006.

13. The Petitioner and the Joined Parties did not notify the Department of the successions within 90 days of the date the successions commenced.  Thus, it is recommended that any applications for transfer of employment records be denied.

Recommendation:  It is recommended that the determinations dated July 27, 2006, which were timely protested by the Petitioner and the Joined Parties, be AFFIRMED.

Respectfully submitted on March 2, 2007.
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