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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated October 10, 2006, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February, 2007.
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	Tom Clendenning

	Deputy Director
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated October 10, 2006.

After due notice to the parties, a hearing was held on January 10, 2007, by telephone.  The Petitioner, represented by the General Manager, appeared and testified.  The Respondent, represented by a Revenue Specialist II from the Florida Department of Revenue, appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue: Whether services performed for the Petitioner by the Joined Party constitute insured employment pursuant to Section 443.036(19),  443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is an individual who contracted with a diabetic supply company to obtain customers for the company.  He obtained those customers through telephone solicitations.  His father worked with the Petitioner doing the same type work and they both were paid by the diabetic supply company.  Their earnings were reported by the diabetic supply company on Form 1099-MISC.

2. The Petitioner placed a help wanted advertisement in the newspaper for telephone solicitors.  He hired the telephone solicitors to make the telephone calls to prospective customers.  The telephone solicitors were told that they would be paid $20 per deal which they obtained.  In addition they would be paid a bonus of $5 for each deal obtained over fifteen deals per week.

3. The telephone solicitors were told that they would be independent contractors.  They were provided with workspace and a telephone; however, they were not required to work from the workspace provided.  They could place the calls from their home telephone.  They were free to obtain deals in any manner possible, such as personal solicitations at a flea market.

4. The Petitioner did not provide any training for the solicitors.  The Petitioner provided them with a script which had been obtained from the diabetic supply company.  They were not required to use the script.

5. The solicitors did not have regular work schedules and they could work as few or as many hours as they chose.  They could come and go as they pleased and they did not have a sales quota.

6. The solicitors were not supervised.  When they would complete a deal they would turn in the customer information to the Petitioner.  The Petitioner would then contact the customer to confirm their desire to be a customer of the diabetic supply company.  The Petitioner would provide the customer information to the diabetic supply company and receive payment.  The $20 per deal commission paid to the solicitor by the Petitioner was only a portion of the payment received by the Petitioner.

7. No taxes were withheld form the commissions paid to the solicitors.  They were not entitled to any fringe benefits.  At the end of the year the Petitioner reported the earnings paid to each solicitor on Form 1099-MISC.

8. The Joined Party was hired by the Petitioner to be a solicitor in October 2005.  The Petitioner downloaded an Independent Contractor Agreement from the internet which the Joined Party signed.  That Agreement stated that the Joined Party would be an independent contractor and not an employee, partner or agent of the company.  The Agreement stated that she would be responsible for her own taxes.

9. The Petitioner discontinued its business in September 2006 when the diabetic supply company was sold.

Conclusions of Law:  

10. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
11. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
12. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
13. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

14. The facts of this case are very similar to the facts considered by the court in Delco Industries, Inc. v. State, Dep’t of Labor and Employment Sec., 519 So. 2d 1109 (Fla. 4th DCA 1988).  That case involved a company which marketed products through telephone solicitation.  The telephone solicitors utilized a script provided by the company but the solicitors were not instructed as to the manner in which the products were to be presented.  The company provided workspace including telephones and provided leads through lists of prospective customers.  The telephone solicitors could work as many or as few hours as they wished and could come and go at will.  No training was provided by the company and the solicitors were not required to meet a quota.  The solicitors were paid a commission on their sales and they did not receive any fringe benefits.  No taxes were deducted from the pay.  Relying on the factors formulated in the Restatement of Law, supra, the court found that the telephone solicitors were independent contractors rather than employees.

15. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

16. The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).
17. The evidence presented in this case reveals that the Petitioner exerted no control over the means and manner of performing the work.  The solicitors determined when, where, and how to perform the work.  They were not trained by the Petitioner, were not required to adhere to a script, and were not supervised by the Petitioner.  They were free to come and go at will and were free to determine where to perform the work and how to make the sales presentations.  The facts reveal that the Petitioner was only concerned with the results of the solicitors’ efforts rather than how the results were obtained.

18. Based on the evidence submitted in this case it is determined that the Joined Party worked for the Petitioner as an independent contractor and not as an employee of the Petitioner.

Recommendation:  It is recommended that the determination dated October 10, 2006, be REVERSED.

Respectfully submitted on January 19, 2007.
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