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This matter comes before me for final Agency Order.

The issue is whether individuals performing secretarial and supervisory services at the Petitioner’s place of business were employees of the Petitioner or of the Joined Party, pursuant to §443.036(19); 443.036(21); 443.1216, Florida Statutes.

This case resulted from an unemployment compensation tax audit conducted by the Department of Revenue. During the audit process, the tax auditor learned of a verbal agreement between the Petitioner and Manpower International, Inc. (Manpower), where Manpower interviewed, hired, supervised, and paid workers to perform services at the Petitioner’s place of business. Manpower reported these workers as its employees on quarterly unemployment compensation tax reports and paid taxes on their wages. On August 28, 2006, the Respondent issued a determination requiring the Petitioner to report the workers as its employees as of January 1, 2006, and pay unemployment compensation taxes on the wages paid to the workers by the Joined Party. The Petitioner filed a timely appeal. The Petitioner, Respondent and Joined Party participated in an administrative hearing before the Special Deputy on October 31, 2006. After the hearing, the Petitioner and Joined Party filed proposed findings of facts and conclusions of law. The Special Deputy issued a Recommended Order on January 5, 2007.

The Findings of Fact in the Special Deputy’s Recommended Order are:

1. The Petitioner, American Fidelity Life Insurance Company, is a corporation which has operated an insurance company in Florida for over thirty years.

2. For over thirty years the Petitioner has used the services of Manpower International Inc, a nationwide company which provides on-site staffing and management services to its clients throughout the country. Some of the staff provided to Manpower’s clients are short term employees of Manpower while others have been employed by Manpower, working the same client assignments, for many years.

3. Manpower International Inc is not registered as an employee leasing company in Florida.

4. Manpower hires the employees that it places at the work location of American Fidelity Life Insurance Company.  Some of the employees have worked for Manpower at the Petitioner’s location for many years. The duties of the Manpower employees are mainly clerical; however, Manpower also has employees who work as on-site supervisors to supervise the Manpower employees at the Petitioner’s location.

5. Manpower assigns work to the Manpower employees based on the Petitioner’s work requirements.  The Manpower employees are required to report to the Manpower supervisors.  Only Manpower has the authority to reprimand or discharge a Manpower employee.  If the Petitioner is dissatisfied with the performance of a Manpower employee, the Petitioner notifies Manpower and Manpower is then responsible for taking the appropriate action.

6. The Petitioner has approximately eight employees, most of whom are corporate officers and directors, who work at the Petitioner’s location. Manpower provides approximately thirty to forty Manpower employees to the Petitioner on a daily basis. Manpower has reported the wages paid to the Manpower employees to the Florida Department of Revenue and has paid the required Unemployment Compensation taxes on the wages. 

7. The Petitioner was selected by the Department of Revenue for an audit of its 2005 books and records to ensure compliance with the Unemployment Compensation tax laws.  A Tax Auditor performed the audit at the business location of the Petitioner.

8. During 2005 the Petitioner reported wages paid to eight employees. It appeared to the Tax Auditor that all wages had been reported properly, however, the Tax Auditor noticed that there were more than eight workers at the Petitioner’s business location.

9. The Tax Auditor asked a representative for the Petitioner about the additional workers and was informed that the workers were employees of Manpower. The Auditor asked if Manpower was a temporary help firm, however, the representative did not know.  The Auditor then contacted the local office of Manpower and asked about the nature of Manpower’s business. The Auditor was informed that Manpower provides staffing services.

10. On August 28, 2006, the Department of Revenue issued a determination to the Petitioner holding that the Petitioner was required to report the wages paid by Manpower to the Manpower employees who performed services at the Petitioner’s business location. That determination states “The audit revealed that employees performing services for the employer are being paid and reported by another entity that is not an employee leasing company. The employee’s (sic) services are not temporary in nature. Effective 1/1/2006 you will be required to report these employees under your own account number in accordance with Florida Statutes 443.036(18) and 443.101(10).”

11. As of August 28, 2006, the date of the determination, Manpower had already reported and paid taxes on the wages of the Manpower employees for the first and second calendar quarters 2006. The Department of Revenue did not notify Manpower of its determination.

After analyzing these Findings of Fact, the Special Deputy recommended that the determination be reversed. The Respondent filed exceptions to the Conclusions of Law contained in the Special Deputy’s Recommended Order by mail postmarked February 5, 2007. Counter exceptions in support of the Special Deputy’s Recommended Order were filed by the Petitioner on February 15, 2007. Neither party’s exceptions disputed the Special Deputy’s Findings of Fact. 

A review of the record establishes that the Findings of Fact in the Special Deputy’s Recommended Order are based on competent, substantial evidence and the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s Findings of Fact are adopted in this Final Order.

The Respondent takes exception to Paragraphs 21, 22, 24, 26, 27, 28, 29, and 30 of the Special Deputy’s Conclusions of Law. 

With respect to the Recommended Order and the exceptions, Sections 120.57(1)(k) and (l), Florida Statutes, provide, in pertinent part:

(k)
The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
(l) The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact. The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Conclusions of Law in paragraphs 12, 14, 18, and 19 of the Special Deputy’s Recommended Order reflect a reasonable application of the law to the facts and are adopted in this Order. Paragraph 13 is amended to address the employer/employee relationship between the workers and Petitioner.  Conclusions of Law 15, 16, 17, 20, 21, and 22 are rejected.  The amended Conclusion of Law adopted in this Final Order is:

13. Section 443.1216(1)(a), F.S., provides that employment subject to the chapter includes services performed by:

1. An officer of a corporation. 
2. An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee. However, whenever a client, as defined in s. 443.036(18), which would otherwise be designated as an employing unit has contracted with an employee leasing company to supply it with workers, those workers are considered employees of the employee leasing company. An employee leasing company may lease corporate officers of the client to the client and other workers to the client, except as prohibited by regulations of the Internal Revenue Service. Employees of an employee leasing company must be reported under the employee leasing company's tax identification number and contribution rate for work performed for the employee leasing company. 

The initial analysis must determine whether the workers, whose status is at issue, were employees of the Petitioner under common law rules. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication." United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists. Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the one employed is in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or worker supplies the instrumentalities, tools, and a place of work, for the person doing the work;

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by time or job;

(h)
whether or not the work is part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant;

(j) whether the principal is or is not in business.

Here the employment agreement is between the workers and the Joined Party. The Joined Party hires and pays clerical workers and on-site supervisors to provide predominantly clerical services to Petitioner. The Petitioner furnishes the place of work and supplies; however, the clerical workers report to and receive assignments from on-site supervisors who work for the Joined Party. The Petitioner notifies the Joined Party of any dissatisfaction and the Joined Party then takes appropriate action. Only the Joined Party can reprimand or discharge a clerical worker or supervisor. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control.” In Kearns v. Department of Labor and Employment Security, 680 So.2d 619 (Fla. 3rd DCA 1996), the agreement between the parties was a compelling factor in the court’s decision that an appellant’s secretary was not his employee. In Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995), the Supreme Court of Florida held that courts should initially look to the agreement between the parties and honor that agreement unless other provisions of the agreement or the actual practice demonstrate that it is not a valid indicator of status. In this case, the evidence reflects that the Petitioner, the Joined Party and the workers agree that the Joined Party is the employer of the clerical workers and supervisors.  

A review of the record also supports this working relationship. Over a period of 30 years, the Joined Party and the Petitioner, acting in good faith, created the working relationship at issue. Unemployment compensation payroll taxes were paid. Quarterly tax reports were filed. No evidence reflects that any claim for benefits was delayed or denied due to insufficient wage reports. Finally, no evidence shows that additional taxes would be due if it were concluded that the Petitioner hired, paid, and reported these workers as its own. 

Although the parties and Special Deputy focused heavily on whether the Petitioner was required to register as an employee leasing company pursuant to Chapter 468, Florida Statutes, that is not the issue before the Agency. The issue is whether clerical workers and supervisors were employees of the Petitioner or of the Joined Party pursuant to the provisions of Chapter 443, Florida Statutes. Based on the above analysis, they are employees of the Joined Party. 

Paragraphs 23 through 30 of the Recommended Order, addressing the Respondent’s proposed conclusions of law, are rejected, as are the exceptions and counter exceptions regarding those paragraphs. The arguments related to temporary help agencies and leasing companies do not arise in the analysis of the facts and are not necessary to the resolution of the case.   

A review of the record establishes that the special deputy’s recommended Conclusions of Law as amended herein reflect a reasonable application of the law to the facts; they are adopted in this Final Order. The determination is reversed. The matter of whether the Joined Party is required to register as a leasing company is an issue for resolution by the state agency that enforces the provisions of Chapter 468, Florida Statutes.

Having fully considered the record of this case, the Recommended Order of the Special Deputy, the exceptions filed by the Respondent, and the counter-exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law in the Recommended Order, as amended herein.

Therefore, it is ORDERED that the determination dated August 28, 2006, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of April, 2007.
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Cynthia R. Lorenzo



Deputy Director
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 28, 2006.

After due notice to the parties, a hearing was held on October 31, 2006, by telephone.  The Petitioner was represented by its attorney.  The Petitioner’s Chairman of the Board testified as a witness.  Manpower International Inc was joined as a party to the hearing.  Manpower International Inc was represented by its attorney.  A Payroll Tax Manager testified as a witness.  The Respondent was represented by the Assistant General Counsel of the Florida Department of Revenue.  A Tax Auditor and a Trainer/Instructor testified as witnesses. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were received from the Petitioner and from the Respondent.  Those proposals that are relevant and are supported by the evidence are incorporated herein.  Those proposals that are rejected are discussed in the Conclusions of Law section of the recommended order.

Issue: Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner, American Fidelity Life Insurance Company, is a corporation which has operated an insurance company in Florida for over thirty years.

2. For over thirty years the Petitioner has used the services of Manpower International Inc, a nationwide company which provides on-site staffing and management services to its clients throughout the country.  Some of the staff provided to Manpower’s clients are short term employees of Manpower while others have been employed by Manpower, working the same client assignments, for many years.

3. Manpower International Inc is not registered as an employee leasing company in Florida.

4. Manpower hires the employees that it places at the work location of American Fidelity Life Insurance Company.  Some of the employees have worked for Manpower at the Petitioner’s location for many years.  The duties of the Manpower employees are mainly clerical; however, Manpower also has employees who work as on-site supervisors to supervise the Manpower employees at the Petitioner’s location.

5. Manpower assigns work to the Manpower employees based on the Petitioner’s work requirements.  The Manpower employees are required to report to the Manpower supervisors.  Only Manpower has the authority to reprimand or discharge a Manpower employee.  If the Petitioner is dissatisfied with the performance of a Manpower employee, the Petitioner notifies Manpower and Manpower is then responsible for taking the appropriate action.

6. The Petitioner has approximately eight employees, most of whom are corporate officers and directors, who work at the Petitioner’s location.  Manpower provides approximately thirty to forty Manpower employees to the Petitioner on a daily basis.   Manpower has reported the wages paid to the Manpower employees to the Florida Department of Revenue and has paid the required Unemployment Compensation taxes on the wages. 

7. The Petitioner was selected by the Department of Revenue for an audit of its 2005 books and records to ensure compliance with the Unemployment Compensation tax laws.  A Tax Auditor performed the audit at the business location of the Petitioner.

8. During 2005 the Petitioner reported wages paid to eight employees.  It appeared to the Tax Auditor that all wages had been reported properly, however, the Tax Auditor noticed that there were more than eight workers at the Petitioner’s business location.

9. The Tax Auditor asked a representative for the Petitioner about the additional workers and was informed that the workers were employees of Manpower.  The Auditor asked if Manpower was a temporary help firm, however, the representative did not know.  The Auditor then contacted the local office of Manpower and asked about the nature of Manpower’s business.  The Auditor was informed that Manpower provides staffing services.

10. On August 28, 2006, the Department of Revenue issued a determination to the Petitioner holding that the Petitioner was required to report the wages paid by Manpower to the Manpower employees who performed services at the Petitioner’s business location. That determination states “The audit revealed that employees performing services for the employer are being paid and reported by another entity that is not an employee leasing company.  The employee’s (sic) services are not temporary in nature.  Effective 1/1/2006 you will be required to report these employees under your own account number in accordance with Florida Statutes 443.036(18) and 443.101(10).”

11. As of August 28, 2006, the date of the determination, Manpower had already reported and paid taxes on the wages of the Manpower employees for the first and second calendar quarters 2006.  The Department of Revenue did not notify Manpower of its determination.

Conclusions of Law:  

12. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
13. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
14. Based on the content of the determination under protest and the testimony and evidence presented at the hearing it appears that the determination issued by the Department of Revenue is based on the undisputed facts that Manpower International Inc is not registered as an employee leasing company in Florida and that the services provided by some of the Manpower employees are not temporary in nature.

15. Section 468.520, Florida Statutes, provides:

(4)  "Employee leasing" means an arrangement whereby a leasing company assigns its employees to a client and allocates the direction of and control over the leased employees between the leasing company and the client. The term does not include the following: 

(a)  A temporary help arrangement, whereby an organization hires its own employees and assigns them to a client to support or supplement the client's workforce in special work situations such as employee absences, temporary skill shortages, seasonal workloads, and special assignments and projects
16.  Section 443.(036)(18), Florida Statutes, provides:
"Employee leasing company" means an employing unit that has a valid and active license under chapter 468 and that maintains the records required by s. 443.171(5) and, in addition, maintains a listing of the clients of the employee leasing company and of the employees, including their social security numbers, who have been assigned to work at each client company job site. Further, each client company job site must be identified by industry, products or services, and address. The client list must be provided to the tax collection service provider by June 30 and by December 31 of each year. As used in this subsection, the term "client" means a party who has contracted with an employee leasing company to provide a worker, or workers, to perform services for the client. Leased employees include employees subsequently placed on the payroll of the employee leasing company on behalf of the client. An employee leasing company must notify the tax collection service provider within 30 days after the initiation or termination of the company's relationship with any client company under chapter 468.
17. It is undisputed that Manpower has properly reported wages paid to the Manpower employees who work at the Petitioner’s location and has paid the required unemployment compensation taxes on those wages.  Manpower is not an employee leasing company, a fact that is also not in dispute.  The Petitioner does not have the authority to hire Manpower employees nor does the Petitioner provide direction and control over the Manpower employees.  The Petitioner must notify Manpower of its dissatisfaction with a worker so that Manpower can take the appropriate action, up to and including termination.  The Petitioner may not terminate a Manpower employee.

18. It is the contention of the Respondent that Manpower is operating as an unlicensed employee leasing company because the work assignments are not “temporary” in nature, are not for special work situations such as employee absences, temporary skill shortages, seasonal workloads, and are not for special assignments or projects.
19. The determination under protest specifically relies upon two cited sections of the Unemployment Compensation Law,  443.036(18) and 443.101(10).  Although 443.036, the definition section of the Unemployment Compensation Law, defines “employee leasing company” it does not define “temporary help firm.”  Thus, it appears that the Department has relied upon 443.101 for its authority in determining that the Petitioner is liable for payment of taxes on the wages paid by Manpower to the Manpower employees.
20. Section 443.101, Florida Statutes, provides that an individual shall be disqualified from receiving benefits:
(10)  Subject to the requirements of this subsection, if the claim is made based on the loss of employment as a leased employee for an employee leasing company or as a temporary employee for a temporary help firm. 

(a)  As used in this subsection, the term: 

1.  "Temporary help firm" means a firm that hires its own employees and assigns them to clients to support or supplement the client's workforce in work situations such as employee absences, temporary skill shortages, seasonal workloads, and special assignments and projects. The term also includes a firm created by an entity licensed under s. 125.012(6), which hires employees assigned by a union for the purpose of supplementing or supporting the workforce of the temporary help firm's clients. The term does not include employee leasing companies regulated under part XI of chapter 468. 

2.  "Temporary employee" means an employee assigned to work for the clients of a temporary help firm. 

3.  "Leased employee" means an employee assigned to work for the clients of an employee leasing company regulated under part XI of chapter 468. 

(b)  A temporary or leased employee is deemed to have voluntarily quit employment and is disqualified for benefits under subparagraph (1)(a)1. if, upon conclusion of his or her latest assignment, the temporary or leased employee, without good cause, failed to contact the temporary help or employee-leasing firm for reassignment, if the employer advised the temporary or leased employee at the time of hire and that the leased employee is notified also at the time of separation that he or she must report for reassignment upon conclusion of each assignment, regardless of the duration of the assignment, and that unemployment benefits may be denied for failure to report. 
21. The above definitions of “temporary help firm” and “temporary employee” apply only to those terms as they relate to the narrow provisions of subsection 443.101.  443.101 sets forth the conditions under which an individual shall be disqualified from receiving benefits, specifically, when the temporary employee fails to contact the temporary help firm or employee leasing company for a new work assignment upon conclusion of a work assignment.  The definitions may not be extended to the entire chapter or even to 443.1216, the subsection which sets forth the criteria for determining if services performed by individuals are subject to coverage under the law.

22. The term “temporary” is not otherwise defined in the Florida Unemployment Compensation Law.  There is nothing in the Unemployment Compensation Law which requires that any or all employees of a temporary help firm must be short term or temporary employees.  There is nothing in the Unemployment Compensation Law to require the client of a temporary help firm, which has contracted with the temporary help firm to provide staffing services for the client, to accept responsibility for the wages paid by the temporary help firm and/or to pay unemployment compensation taxes on the wages paid by the temporary help firm.

23. The Respondent submitted Proposed Findings of Fact which, with the exception Finding #4, are supported by the evidence.  Proposal #4, which states that workers were provided to the Petitioner by two separate Manpower companies, is not supported by the evidence and is respectfully rejected.  Manpower submitted a list containing the names of over 300 individuals who had been reported as employees by two different Manpower companies.  The list was offered for the purpose of providing proof that Manpower had reported the wages paid to its workers and had paid taxes on those wages.  It was further noted that all of the workers on the list had not been assigned to work at the Petitioner’s location.  The parties stipulated that Manpower had properly reported the wages paid to the workers assigned to work at the Petitioner’s location and had paid taxes on those wages.  In view of that stipulation the list was not entered in evidence.

24. The Respondent’s Proposed Conclusion of Law #1 states that an agency’s interpretation of a statute is entitled to great deference and will not be overturned unless it is clearly erroneous or contrary to legislative intent.  Proposed Conclusion of Law #2 states that the burden of proof is on the Petitioner to prove that the Respondent’s interpretation of Chapter 443 is erroneous or contrary to legislative intent.  Proposed Conclusion of Law #22 states that the Petitioner has failed to prove that the Respondent’s interpretation of Chapter 443 is not in accordance with legislative intent.  The law does not limit the length of time that an employee of a temporary help firm may work for the temporary help firm or the length of time that an employee of a temporary help firm may work on a specific work assignment.  Therefore, the Respondent’s interpretation is clearly erroneous.  In addition, it is clearly not the intent of the legislature to require double reporting of workers’ wages and double taxation on those wages.  The Respondent’s proposals are respectfully rejected.

25. Proposed Conclusion of Law #3 addresses the credibility of the Petitioner’s witness.  The Petitioner’s witness offered credible testimony which was not rebutted by the Respondent’s evidence or witness.  The Respondent’s contention that the testimony of the Petitioner’s witness was “tainted by whispered answers and head nods from an unknown person who did not testify” is respectfully rejected.

26. Respondent’s Proposed Conclusions of Law #4, 5, and 6 are based on matters that are not part of the record and are respectfully rejected.

27. Respondent’s Proposed Conclusions of Law #7, 8, and 9 are based on the Respondent’s contention that Manpower served as the Petitioner’s agent when it provided workers to the Petitioner and that the Petitioner is responsible for the payment of taxes on wages paid to the Manpower employees by Manpower.  The Proposals are further based on the definition of “employing unit” contained in 443.036(20), Florida Statutes.  However, both the Petitioner and Manpower meet the definition of “employer” which means an employing unit subject to this chapter under s. 443.1215. The Respondent’s proposals are respectfully rejected. 

28. The Respondent’s Proposed Conclusions of Law #10, 11, 12, 13, and 14 refer to employee leasing companies, common paymasters, and payrolling.  The business activity of Manpower is that of a temporary help firm.  There was no employee leasing or common paymaster relationship as defined by law.  In addition, no evidence was presented to show the existence of any unauthorized consolidation of payrolls for tax purposes.  The Respondent’s proposals are respectfully rejected. 

29. Respondent’s Proposed Conclusions of Law #15, 16, 17, 18, 19, 20, and 21 are based primarily on the Respondent’s misplaced reliance on 443.101 for the definition of temporary help firm and, thus, are respectfully rejected.

30. Respondent’s Proposed Conclusion of Law 23 states that requiring the Petitioner to pay the unemployment tax on the wages paid by Manpower would not create double taxation because the law provides that an employer may obtain a refund of tax if the amount is found to be improperly collected.  In spite of that provision of the law the Respondent did not notify Manpower that the Department of Revenue had determined that the Petitioner was responsible for reporting wages which had previously been reported by Manpower and responsible for paying taxes which had already been paid by Manpower.  The Respondent did not notify Manpower that it had an opportunity to request a refund of taxes previously paid.  The Respondent’s proposal is respectfully rejected.

31. Based on the facts of this case it is concluded that the Petitioner should not be required to report the wages paid to the Manpower employees and should not be required to pay the unemployment taxes on those wages.
Recommendation:  It is recommended that the determination dated August 28, 2006, be REVERSED.

Respectfully submitted on January 5, 2007.
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