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O R D E R

This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals working as swim coaches constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.
The Special Deputy’s Recommended Order contains the following Findings of Fact:

1. The Petitioner is a corporation which was formed in August 2001 for the purpose of providing swimming lessons for the City of Sunrise at the Sunrise Civic Center.  The Petitioner’s president entered into a Professional Services Agreement with the city to provide the services of certified swim coaches who would at all times conduct themselves in a courteous, competent, and professional manner. The Professional Services Agreement provides that the Petitioner shall not subcontract or otherwise engage subcontractors to perform the required services without prior written consent of the city.  The Petitioner has not sought nor received such written consent.

2. Prior to August 2001 a different company had the contract to provide swim coaches to the city. When the Petitioner took over that contract the Petitioner retained three or four coaches who had worked with the predecessor company. The Joined Party was one of those coaches. Over time the need for swim coaches has increased. The Petitioner has had as many as fifteen coaches at one time.

3. The city charges the students to attend the swim classes.  The city collects the fees and remits an agreed upon percentage to the Petitioner.

4. The Petitioner does not have written contracts with any of the swim coaches or instructors.  The Petitioner considers all of the coaches to be independent contractors. 

5. All of the coaches are paid a salary based on an hourly rate of pay.  The Petitioner determines the starting rate of pay which is not negotiable and all coaches start at that same pay rate. The Petitioner has developed a sliding pay scale based on seniority with the Petitioner. As a result, automatic pay raises are provided to the coaches by the Petitioner based on seniority.

6. The coaches are required to personally perform the work and they may not hire substitutes. If a coach is not available to teach a class the Petitioner assigns a substitute coach.

7. Some of the coaches have been working for the Petitioner since August 2001. Either the Petitioner or the coaches may terminate the agreement at any time without incurring liability.

8. The Joined Party worked for the Petitioner from August 2001 until spring 2003 when he moved out of state. He returned in spring 2005 and was rehired at the same salary he was receiving when he left in 2003.

9. Some of the coaches also provide private lessons to students. The city collects the fees for the private lessons and remits a portion to the Petitioner. The coaches are paid by the Petitioner for the private lessons in addition to the salary paid by the Petitioner.

10. The Petitioner provides preprinted invoices, bearing the Petitioner’s name, to the coaches.  The coaches are required to complete the invoices each pay period to show the amount of salary for the pay period which is predetermined by the Petitioner. The Joined Party reported the number of hours worked on the invoice. Although the number of reported hours varied, the salary remained the same. On occasion the Joined Party reported his hours and pay rate incorrectly, however, he was still paid the salary that had been determined by the Petitioner. In addition, the coaches enter the amounts earned from private lessons. The invoices are for bookkeeping records only and the coaches are not paid from the invoices. No taxes are withheld from the pay and the coaches do not receive any fringe benefits such as paid health insurance, paid days off or retirement benefits. The coaches receive Form 1099-MISC at the end of the year reporting their earnings as nonemployee compensation.

11. The city tells the Petitioner when the pool is available for swim lessons.  The Petitioner then assigns certain student age groups to the coaches.  The coaches are responsible for scheduling the classes within the times of pool availability.  Any conflicts between coaches concerning the schedules are resolved by the Petitioner.

12. The Petitioner does not provide training to the coaches because the coaches are certified swim coaches. The Petitioner’s president is also a certified coach and he is available to the coaches to provide advice or guidance upon request. 

13. The Petitioner is required to provide liability insurance to cover the coaches and the students. The coaches are not required to provide anything to teach the classes. The Petitioner does not reimburse the coaches for any expenses that the coaches might have.

14. Parent booster clubs raise funds to pay for any expenses that the swim teams or the coaches might have. Neither the Petitioner nor the coaches are members of the booster clubs.

15. The Joined Party created calendars which he provided to the students to show scheduled swim meets, training schedules and practice schedules. The schedules and calendars were prepared without input from the Petitioner.

16. The Joined Party approached the Petitioner and offered to conduct a Summer Swim Camp. A Summer Swim Camp was not authorized by the Professional Services Agreement between the city and the Petitioner. The Petitioner made a written request to the city for an amendment to the Agreement so that the Joined Party could conduct the Summer Swim Camp.  The request was granted. The fees for the Summer Swim Camp were collected by the city and the agreed upon portion was remitted to the Petitioner.  In turn the Petitioner paid the total amount received from the city for the Summer Swim Camp to the Joined Party and did not retain any portion for its own use.

17. The Petitioner’s president does not normally observe coaches while they are teaching.  However, he does attend the swim meets to evaluate the progress of the coaches.  He also monitors the coaches’ performance through feedback from the parents.

18. The twelve year old son of the Petitioner’s president was a student in the Joined Party’s class. The president’s son told him that the Joined Party did not appear to be happy.  The president also received feedback from parents indicating that the claimant was projecting a negative attitude. He also was informed that the treasurer of the booster club had given the Joined Party a blank check so that the Joined Party could purchase items for the swim class.  The president felt that the Joined Party was attempting to abuse the relationship with the booster club. As a result the Joined Party was discharged in March 2006, primarily due to the reports of a negative attitude. The Petitioner moved a different coach into the Joined Party’s position.

Based on these Findings of Fact, the Special Deputy recommended that the Respondent’s determination be affirmed.  

No exceptions to the Findings of Fact were filed and a review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s Findings of Fact are thus adopted in this order.

Exceptions to the Conclusions of Law contained in the Recommended Order of the Special Deputy were received from the Petitioner via fax transmission on November 27, 2006. Counter exceptions were not received from the Respondent or Joined Party. With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
The Petitioner’s first exception is to the Conclusion of Law contained in paragraph 31 of the Recommended Order and reasserts the Petitioner’s previous position that the Joined Party was not an employee of Petitioner but was instead an independent contractor. In paragraphs 2 – 12 of Petitioners exceptions the Petitioner provided its analysis of the common law factors cited in Cantor v. Cochran, 184 So.2d 173 (Fla. 5th DCA 1983). Petitioner requests that the analysis contained in Petitioner’s exceptions be substituted for that of the Special Deputy. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

A review of the record reveals that the Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are adopted. The Petitioner’s alternative analysis of the facts is respectfully rejected.

Consideration was given to the Petitioner’s position stated in paragraph 13 of the exceptions that this case is analogous to La Grande v. B & L Services, 432 So.2d 1364, 1368 (Fla. 1st DCA 1983) and its request to apply the result in La Grande to the case at hand. The request is respectfully rejected. In Le Grande, the deputy considered the status of persons working as taxi cab drivers. Some, but not all, aspects of the working conditions were similar to those of the swim coaches in the case at hand. The analysis of the working relationship between the parties must be a fact specific analysis based the Restatement and the actual practice and relationship of the parties is determinative. Cantor v. Cochran supra. Based on his analysis of the factors involved, the deputy in Le Grande concluded that the taxi cab drivers were independent contractors. The Court affirmed the deputy’s order, stating the result was supported by competent evidence of record. Similarly, in the case at hand, the Special Deputy’s Recommended Order is supported by the evidence of record and his conclusions reflect a logical, reasonable analysis of the working relationship between the Petitioner and the swim coaches. 

Therefore, it is ORDERED that the determination dated April 7, 2006, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of February, 2007.
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____________________________

Tom Clendenning

Deputy Director
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 7, 2006.

After due notice to the parties, a hearing was held on September 20, 2006, by telephone.  The Petitioner was represented by its attorney.  The corporate president appeared and testified.  Two coaches and two instructors testified as witnesses for the Petitioner.  The Respondent was represented by a Department of Revenue Manager.  A Tax Specialist II testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. The Petitioner requested an extension of time for submission of Proposed Findings of Fact and Conclusions of Law.  The request was granted.  The Petitioner timely submitted Proposed Findings of Fact and Conclusions of Law.  Those Proposed Findings that are relevant and are supported by the evidence are incorporated herein.  Those Proposed Findings that are rejected as well as the Proposed Conclusions of Law are discussed hereinafter.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which was formed in August 2001 for the purpose of providing swimming lessons for the City of Sunrise at the Sunrise Civic Center.  The Petitioner’s president entered into a Professional Services Agreement with the city to provide the services of certified swim coaches who would at all times conduct themselves in a courteous, competent, and professional manner.  The Professional Services Agreement provides that the Petitioner shall not subcontract or otherwise engage subcontractors to perform the required services without prior written consent of the city.  The Petitioner has not sought nor received such written consent.

2. Prior to August 2001 a different company had the contract to provide swim coaches to the city.  When the Petitioner took over that contract the Petitioner retained three or four coaches who had worked with the predecessor company.  The Joined Party was one of those coaches. Over time the need for swim coaches has increased.  The Petitioner has had as many as fifteen coaches at one time.

3. The city charges the students to attend the swim classes.  The city collects the fees and remits an agreed upon percentage to the Petitioner.

4. The Petitioner does not have written contracts with any of the swim coaches or instructors.  The Petitioner considers all of the coaches to be independent contractors. 

5. All of the coaches are paid a salary based on an hourly rate of pay.  The Petitioner determines the starting rate of pay which is not negotiable and all coaches start at that same pay rate.  The Petitioner has developed a sliding pay scale based on seniority with the Petitioner.  As a result, automatic pay raises are provided to the coaches by the Petitioner based on seniority.

6. The coaches are required to personally perform the work and they may not hire substitutes.  If a coach is not available to teach a class the Petitioner assigns a substitute coach.

7. Some of the coaches have been working for the Petitioner since August 2001.  Either the Petitioner or the coaches may terminate the agreement at any time without incurring liability.

8. The Joined Party worked for the Petitioner from August 2001 until spring 2003 when he moved out of state.  He returned in spring 2005 and was rehired at the same salary he was receiving when he left in 2003.

9. Some of the coaches also provide private lessons to students.  The city collects the fees for the private lessons and remits a portion to the Petitioner.  The coaches are paid by the Petitioner for the private lessons in addition to the salary paid by the Petitioner.

10. The Petitioner provides preprinted invoices, bearing the Petitioner’s name, to the coaches.  The coaches are required to complete the invoices each pay period to show the amount of salary for the pay period which is predetermined by the Petitioner.  The Joined Party reported the number of hours worked on the invoice.  Although the number of reported hours varied, the salary remained the same.  On occasion the Joined Party reported his hours and pay rate incorrectly, however, he was still paid the salary that had been determined by the Petitioner.  In addition, the coaches enter the amounts earned from private lessons.  The invoices are for bookkeeping records only and the coaches are not paid from the invoices.  No taxes are withheld from the pay and the coaches do not receive any fringe benefits such as paid health insurance, paid days off or retirement benefits.  The coaches receive Form 1099-MISC at the end of the year reporting their earnings as nonemployee compensation.

11. The city tells the Petitioner when the pool is available for swim lessons.  The Petitioner then assigns certain student age groups to the coaches.  The coaches are responsible for scheduling the classes within the times of pool availability.  Any conflicts between coaches concerning the schedules are resolved by the Petitioner.

12. The Petitioner does not provide training to the coaches because the coaches are certified swim coaches.  The Petitioner’s president is also a certified coach and he is available to the coaches to provide advice or guidance upon request. 

13. The Petitioner is required to provide liability insurance to cover the coaches and the students.  The coaches are not required to provide anything to teach the classes.  The Petitioner does not reimburse the coaches for any expenses that the coaches might have.

14. Parent booster clubs raise funds to pay for any expenses that the swim teams or the coaches might have.  Neither the Petitioner nor the coaches are members of the booster clubs.

15. The Joined Party created calendars which he provided to the students to show scheduled swim meets, training schedules and practice schedules.  The schedules and calendars were prepared without input from the Petitioner.

16. The Joined Party approached the Petitioner and offered to conduct a Summer Swim Camp.  A Summer Swim Camp was not authorized by the Professional Services Agreement between the city and the Petitioner.  The Petitioner made a written request to the city for an amendment to the Agreement so that the Joined Party could conduct the Summer Swim Camp.  The request was granted.  The fees for the Summer Swim Camp were collected by the city and the agreed upon portion was remitted to the Petitioner.  In turn the Petitioner paid the total amount received from the city for the Summer Swim Camp to the Joined Party and did not retain any portion for its own use.

17. The Petitioner’s president does not normally observe coaches while they are teaching.  However, he does attend the swim meets to evaluate the progress of the coaches.  He also monitors the coaches’ performance through feedback from the parents.

18. The twelve year old son of the Petitioner’s president was a student in the Joined Party’s class.  The president’s son told him that the Joined Party did not appear to be happy.  The president also received feedback from parents indicating that the claimant was projecting a negative attitude.  He also was informed that the treasurer of the booster club had given the Joined Party a blank check so that the Joined Party could purchase items for the swim class.  The president felt that the Joined Party was attempting to abuse the relationship with the booster club.  As a result the Joined Party was discharged in March 2006, primarily due to the reports of a negative attitude.  The Petitioner moved a different coach into the Joined Party’s position.

Conclusions of Law:  

19. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
20. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
21. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
22. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

23. The issue of whether a worker is an independent contractor or an employee is an issue that has evolved in the courts over time.  Although the legal precedent in Florida is Cantor v. Cochran, supra, the courts have modified the manner in which the factors in the Restatement of Law are analyzed and how the evidence is weighed. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

24. The only agreement between the Petitioner and the coaches is a verbal agreement that the coaches will teach swimming to students and that the coaches will be paid an amount which is predetermined by the Petitioner.  The verbal agreement does not define the nature of the relationship and, therefore, an analysis of the relationship must be made.

25. The Petitioner has contracted with the City of Sunrise to provide swim lessons to students at the Sunrise Civic Center.  The Petitioner hired the coaches to perform the task which the Petitioner contracted to perform.  The swim lessons performed by the coaches is the sole business activity of the Petitioner and the coaches are not in a business that is separate and distinct.

26. The coaches are required to be certified swim coaches.  The Petitioner did not provide any training to or direct supervision of the coaches.  The Petitioner was available to provide advice to the coaches upon request and he indirectly monitored their performance through parental feedback and the results of swim meets.  Swim coaches are skilled workers. 

27. Neither the Petitioner nor the coaches provide the place of work or any tools and materials.  The work location is provided by the City of Sunrise through its contract with the Petitioner.  Parent booster clubs provide anything else that is needed for the students and coaches.

28. The evidence presented shows that the relationship between the Petitioner and the coaches is an at-will relationship of relative permanence, typical of an employment relationship.  Some of the coaches have worked with the Petitioner for five years.  Any party may terminate the relationship at any time without incurring liability.  The Joined Party was discharged because, based on statements made by the president’s twelve year old son and by parents,  the president felt that the Joined Party had a negative attitude and that he was attempting to abuse the relationship with the booster club.  In Cantor v. Cochran the Florida Supreme Court stated that the most telling factor establishing control was that the employer fired the claimant without giving rise to a cause of action for breach of contract.  The court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

29. The coaches are paid a salary, the amount of which is determined by the Petitioner.  The starting salary is not negotiable.  In addition, the Petitioner has developed a sliding pay scale to reward the coaches based on their seniority with the Petitioner.  The sliding pay scale is not based on the skill of the coach or any outside experience of the coach.  The Petitioner assigned the coaches to specific classes.  This reveals that the Petitioner controlled the financial aspect of the relationship.  The mere fact that the Petitioner did not withhold taxes from the salary or pay, did not provide fringe benefits, and reported the earnings as nonemployee compensation does not establish an independent relationship.
30. Although the work performed by the coaches is the regular business of the Petitioner, the Petitioner believes that the coaches are independent contractors.  However, the status of the relationship depends not on the beliefs of the parties but on the circumstances of their dealings with each other.
31. The Petitioner did not exercise direct daily control over the coaches.  The Petitioner did not provide training and allowed the coaches to schedule the classes within the window of availability.  The Petitioner exercised control by resolving disputes between the coaches, determining the method of pay, and requiring that the coaches submit invoices showing the salary that was predetermined by the Petitioner.  The Petitioner monitored the performance of the coaches indirectly through parental feedback and the results of swim meets.  The Joined Party was not discharged because of his failure to produce results.  He was discharged due to having what was alleged to be a negative attitude and because of his dealings with the booster club.  This reveals concern by the Petitioner over the details of how the work was performed and not just over the results of the work.  Accordingly it is concluded that the Joined Party and the other swim coaches are employees of the Petitioner.
32. The Petitioner’s Proposed Findings of Fact, most of which are generally supported by the evidence, require comment.  The Proposals are divided into two separate categories, one group addressing just the Joined Party’s relationship and the second group addressing the relationship of the other instructors.
33. Proposed Finding 3 states that the Joined Party was not required to perform his work personally and that he was free to hire a substitute of his choosing.  The president testified that the Joined Party was required to personally perform the work and that the only substitutes allowed were the coaches who were already associated with the Petitioner.  
34. Proposed Finding 4 states that the president was aware of the Joined Party’s performance only in the president’s capacity as a parent of a student.  The testimony of the president reveals that he routinely monitored the performance of all of the coaches through parental feed back and attendance at swim meets.
35. The Petitioner’s Proposals concerning the relationship with the other coaches are numbered 1 through 10.  the Proposals are mostly conclusory characterizations of the evidence discussed in the Proposals offered concerning the relationship between the Petitioner and the Joined Party.  However, Proposed Findings 8 is misleading and requires comment.  Proposed Finding 8 states that the coaches are free to work for competitors.  The Petitioner’s testimony reveals that no other companies are under contract with the City of Sunrise to provide swim lessons.  Therefore, the Petitioner does not have any competitors.

36. The Petitioner has submitted separate Proposed Conclusions of Law addressing the relationship between the Petitioner and the Joined Party and addressing the relationship between the Petitioner and the other coaches.  Both sections are based on an analysis of the factors enumerated in Restatement of Law.  The Petitioner proposes that the Joined Party and the other coaches are independent contractors.  Based on the evidence it is determined that a more reasonable application of the law is that the Joined Party and the coaches are employees of the Petitioner, based on the control exercised by the Petitioner over the manner of performing the work.
Recommendation:  It is recommended that the determination dated April 7, 2006, be AFFIRMED.

Respectfully submitted on October 19, 2006.
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