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	PETITIONER:
	

	Employer Account No
	

	FRIENDLY TAXI
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-38857L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated June 29, 2006, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of November, 2006.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 2698005
	

	FRIENDLY TAXI INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-38857L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated June 29, 2006.

After due notice to the parties, a hearing was held on August 29, 2006, by telephone.  The Petitioner was represented by its attorney.  The manager testified as a witness.  The Respondent was represented by a Senior Tax Specialist from the Florida Department of Revenue.  A Revenue Specialist testified as a witness.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were received from the Petitioner.  Those Proposed Findings of Fact that are supported by the evidence and are relevant and material to the issue are incorporated herein.  The rejected Proposed Findings of Fact and the Proposed Conclusions of Law are discussed hereinafter.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which operates a taxi business in Pasco county.  The current manager has been associated with the business for approximately two years.  She oversees the operation of the business which consists of fourteen vehicles.  The Petitioner does not have any workers which it acknowledges to be employees.  The Petitioner has approximately twenty drivers, all of which are considered to be independent contractors.

2. The Joined Party is an individual who worked for the Petitioner as a driver from August 24, 2005, until May 21, 2006.  In approximately 2000 she worked as an independent taxi driver in California.  In California she paid the taxi company $100 per twelve hour shift to lease a vehicle.  She was responsible for her gas and expenses and she retained all of the fares which she earned.  She was not individually dispatched but competed with the other drivers for each dispatched fare.

3. The Joined Party applied for work with the Petitioner and completed an application.  The manager told the Joined Party that her earnings would be 45% of her fares and that she would be required to keep track of her own income and expenses.  

4. The Petitioner considers the drivers to be independent contractors because the Petitioner believes that it would be cost prohibitive to pay payroll taxes and to provide fringe benefits which are commonly associated with employment.

5. The Petitioner does not have any type of written independent contractor agreement or vehicle lease agreement with any of the drivers.

6. The Joined Party was not told that she would be an independent contractor and she did not believe that it was an independent contractor relationship because she was not leasing the taxi as she did previously in California.

7. The Petitioner conducts a background check on each driver before hiring the driver.  The manager conducted a check of the Joined Party’s driving record to ensure that she had a clean driving record, and also a criminal background check with the Florida Department of Law Enforcement. 

8. After satisfactory completion of the background checks the Joined Party was told that she would be required to work from 6 AM until 6 PM.  She was asked which days she would be available to work and she was scheduled to work accordingly.  The Petitioner’s business operates 24 hours per day, seven days per week.  The manager schedules all of the drivers according to their availability and the work schedules are posted on the wall of the office.

9. The Petitioner’s driver manager rode with the Joined Party on her first day of work.  He trained her how to complete the required paperwork, how to operate the Nextel radio, showed her the best routes and the area landmarks, and how to clean the car at the end of her shift. 

10. The passengers are charged a fare based on an amount per mile which is determined by the Petitioner.  The fares are collected by the drivers from the passengers.  The Joined Party was told that she could not deviate from the mileage charge established by the Petitioner.

11. The drivers are required to keep track of the fares on a run sheet, which is supplied by the Petitioner.  They are required to record the point of pick-up and point of drop-off for each fare and the amount of each fare collected.  They are required to record the starting and ending odometer reading for each shift.  At the bottom of the run sheet is a warning that the driver must clean the taxi at the end of each shift and that the driver would be fired if the driver does not clean the taxi.

12. The Petitioner is responsible for all of the costs of operating the taxi with the exception of tolls, parking fees, and one-half of the fuel.  Among other things the Petitioner is responsible for insurance, licenses, repairs, and maintenance of each taxi.  The drivers turn their gas receipts in to the Petitioner and they are reimbursed for half of the fuel cost.

13. There is no government regulation of taxis in Pasco County, which the exception of Dade City.  In Dade City taxi drivers must obtain a city license to pick up a fare within the city limits.  If a driver chooses to operate within Dade City it  is the responsibility of the driver to obtain that license.  The cost of the license is $15 per year.

14. The Petitioner’s name and telephone number is displayed on the taxis.  The Petitioner provides the drivers with business cards containing the Petitioner’s name and telephone number and also the driver’s name.

15. The drivers are required to personally perform the work.  They may work for other taxi companies but may not use the Petitioner’s taxi while working for other companies.

16. The drivers must notify the Petitioner where they are and where they are going at all times so the Petitioner can dispatch the drivers.  The drivers must request permission to get out of the taxi for any reason, such as bathroom or meal breaks. 

17. The Joined Party was told that she could not reject any dispatch unless it was due to an obnoxious passenger.  During her association with the Petitioner the Joined Party never rejected any dispatch.

18. The drivers are required to report all non-dispatched fares to the Petitioner by radio.

19. On one day the drivers were not answering the manager on the radio.  As a result the manager told all of the drivers on the radio that if they did not answer the radio by the third call that they should bring their taxis in.

20. The drivers are not allowed to talk to other drivers on the radio.

21. At the end of each work shift the drivers are required to give the Petitioner 55% of the fares which they have collected.  The Petitioner does not withhold any payroll taxes.  The drivers do not receive any fringe benefits such as paid time off or health insurance.

22. A few months after the Joined Party started working for the Petitioner the driver manager rode with her for the purpose of conducting a performance review.  The Joined Party retained her 45% share of the fares during the day of her initial training and also during the day of her performance review.

23. At the end of the year the Petitioner reports the amount paid to each driver on Form 1099-MISC as nonemployee compensation.

24. Some of the Petitioner’s drivers have worked for the Petitioner for a long period of time while others have only worked for a short period of time.  The average driver stays for approximately nine months.  Currently, the driver with the most seniority has worked for the Petitioner for approximately two and one-half years.  Either party may terminate the relationship at any time without incurring liability.

25. The Petitioner received complaints from passengers alleging that the Joined Party had operated the taxi in an erratic manner.  The Joined Party was warned concerning the complaints.  

26. The Joined Party had a couple of accidents in the Petitioner’s taxi and the Petitioner accepted responsibility for the damage.  The Joined Party was discharged by the Petitioner because of the  accidents with the Petitioner’s taxi.

Conclusions of Law:  

27. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
28. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
29. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
30. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

31. The issue of whether a worker is an independent contractor or an employee is an issue that has evolved in the courts over time.  Although the legal precedent in Florida is Cantor v. Cochran, supra, the courts have modified the manner in which the factors in the Restatement of Law are analyzed and how the evidence is weighed. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

32. The only agreement between the Petitioner and the Joined Party was that the Joined Party would drive the Petitioner’s taxi for which she would receive a 45% share of the fares.  That verbal agreement does not determine whether the relationship was an independent relationship or an employment relationship.  Therefore, the actual working relationship must be examined.

33. The drivers operating the Petitioner’s taxis are not in a distinct business which is separate from the Petitioner’s business.  The drivers merely transport the Petitioner’s customers in the Petitioner’s taxis.

34. The Joined Party’s testimony reveals that she was indirectly supervised.  Although the driver manager rode with the Joined Party on only two days, once for initial training and once for a performance review, her performance was monitored through constant radio contact and through customer feedback.  She was warned concerning her performance as a result of customer complaints.  She was required to obtain permission to go to the bathroom or to take a meal break.

35. No particular skill is required to drive a taxi.  The Petitioner checked the Joined Party’s driving record before hiring her and provided training after she was hired.

36. The Petitioner provided the taxi and paid for the vast majority of the operating costs.  The Joined Party was responsible for one-half of the fuel costs while the Petitioner was responsible for all other major costs including liability insurance, licenses, maintenance and repair.  The Petitioner provided the Nextel radio.

37. The Petitioner testified that the average length of time that a driver is associated with the Petitioner is approximately nine months and that currently the driver with the most seniority has been driving for the Petitioner for about two and one-half years.  The Joined Party worked for approximately eight or nine months before she was discharged.  Either the driver or the Petitioner may terminate the relationship at any time without incurring liability.  These facts reveal the existence of at at-will relationship of relative permanence.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

38. The Joined Party was not paid by the hour nor was she paid a guaranteed salary.  She received 45% of the income she produced while the Petitioner received 55%.  She did not receive paid days off or any other fringe benefits.  This method of pay does not establish the nature of this relationship since employees may be compensated for their work based on production.  What is significant in this case is that the Petitioner determined the amount to be charged to the passengers and the percentage to be retained by the Joined Party, which directly controlled the Joined Party’s earnings.

39. The Petitioner testified that the primary consideration for referring to the drivers as independent contractors is so the Petitioner can avoid the costs normally associated with employment.  The Joined Party was familiar with the concept of taxi drivers working as independent contractors through her association with a company in California.  She testified that she was not told that she would be an independent contractor with the Petitioner and she did not believe that the relationship was one of independence.

40. The evidence presented by both the Petitioner and the Joined Party reveals that the Petitioner was concerned the means and the manner of performing the work, not just the results.  The Petitioner controlled the hours of work, within the Joined Party’s days of availability, and the rate of pay.  The Joined Party was not allowed to talk to the other drivers on the radio, was not allowed to refuse a dispatch except when the passenger was obnoxious, and was not allowed to go to the restroom or eat a meal without permission.  Her performance was controlled through the initial training and the subsequent performance review.  Her performance was controlled through the threat of termination if she did not answer the radio within three calls, the threat of termination if she did not clean the taxi at the end of her shift, and the threat of termination due to customer complaints.

41. It is noted that there are conflicts between the testimony of the manager and the testimony of the Joined Party. Factors to be considered in resolving evidentiary conflicts include the witness’ opportunity and capacity to observe the event or act in question; any prior inconsistent statement by the witness; witness bias or lack of bias; the contradiction of the witness’ version of events by other evidence or its consistency with other evidence; the inherent improbability of the witness’ version of events; and the witness’ demeanor. Upon considering these factors, the hearing officer finds the testimony of the Joined Party to be more credible. Therefore, material conflicts in the evidence are resolved in favor of the Joined Party.  Although the evidentiary conflicts are resolved in the Joined Party’s favor, the overall weight of the evidence which is not in conflict reveals that the Petitioner exercised substantial control over the means and manner of performing the work.  Thus, it is concluded that the Petitioner and the other drivers are not independent contractors but employees of the Petitioner.

42. The Petitioner’s Proposed Findings of Fact 6, 7, 10, 11, 12, 16, and 23 are rejected as not supported by the evidence in the record.  Proposed Findings of Fact 7, 8, and 22 are rejected as conclusory characterizations of the evidence.  Proposed Finding of Fact 20 is not relevant.  Proposed Findings of Fact 24 and 25 are argumentative.  Proposed Finding of Fact 26 cites the testimony of the Revenue Specialist that she relied, in part, upon 443.1216(13)(w), Florida Statutes, in making her determination.  The Petitioner’s Proposed Conclusions of Law is an argument that the Revenue Specialist relied upon a section of the law that is not applicable in this case.  Although the Revenue Specialist’s reliance upon that section of the law was misguided, this recommended order is based on the facts submitted at the De Novo hearing.  The Petitioner is correct in arguing that the proper analysis for determining whether an individual is an employee or an independent contractor is the factors set forth in the ​Restatement of Law as adopted by the Florida Supreme Court.
43. The Petitioner’s Proposed Conclusions of Law, which are not numbered, argues that the Petitioner exercised minimal control over the performance of the Joined Party’s duties and over the details of such duties and that the Joined Party was an independent contractor.  The Petitioner’s Proposed Conclusion that the Joined Party was an independent contractor is not supported by the weight of the evidence and is rejected.

Recommendation:  It is recommended that the determination dated June 29, 2006, be AFFIRMED.

Respectfully submitted on October 12, 2006.
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