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	State of Florida
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ORDER

This matter comes before me for final Agency Order.

The issue is whether the Petitioner filed a timely protest to the Respondent’s determination of May 11, 2006, which advised that the Petitioner owed an unemployment compensation tax debt of $757.66. The Petitioner was advised in writing that the determination would become conclusive and binding unless the Petitioner filed a written protest within 20 days from the determination mailing date. A protest letter dated May 31 and a memo dated June 1, 2006, were received together with a UPS Tracking Sheet showing a departure date of June 1, with delivery to the Respondent on June 2, 2006. Since the filing of the appeal appeared to be untimely, on June 16, 2006, the Petitioner was directed to show cause why its petition should not be dismissed for lack of jurisdiction.
Rule 60BB-2.035(3)(b), Florida Administrative Code, provides:

If the protest appears to have been filed untimely, the Agency will issue an Order to how Cause to the Petitioner, requesting written information as to why the protest should be considered timely. If the Petitioner does not, within 15 days after the mailing date of the Order to Show Cause, provide written evidence that the protest is timely, the protest will be dismissed.
In its reply to the Order to Show Cause, the Petitioner relied on Rules 28-106.103 and 28-106.111(2), Florida Administrative Code, which, unless otherwise provided by law, permit 21 days for filing an appeal and allow the addition of one business day when service is made by overnight courier. However, the cited rules do not apply to unemployment compensation cases. Section 120.80(10)(b), F.S., provides:
Notwithstanding s. 120.54(5), the uniform rules of procedures do not apply to appeal proceedings conducted under chapter 443 by the Unemployment Appeals Commission, special deputies, or unemployment appeals referees.  

Florida Unemployment Compensation Law is contained in Chapter 443, F.S., and Section 443.131(i), F.S., limits the appeal period to 20 days from the determination mailing date, as stated on the determination protested by the Petitioner. Special Deputy Hearing Regulations are contained in Rule 60BB-2, Florida Administrative Code. In determining the appeal period, Rule 60BB-2.022(5) requires counting calendar days and does not add a business day for overnight carrier service. The time allowed for filing an appeal can be tolled until the next business day only if the last day of the appeal period is a Saturday, Sunday, or a legal holiday.  May 31, 2006, the twentieth day after the protested determination was mailed, was a Wednesday and was not a legal holiday. The Petitioner’s position that the appeal was timely filed is thus rejected.
The Petitioner’s request for application of a doctrine of equitable tolling is denied. The cases cited by the Petitioner are distinguished from the case at hand, as they address different sections of the statutes and rules. Additionally, there is no indication that the Respondent misled or lulled the Petitioner into delaying the filing of its appeal. The Petitioner’s last day to file a timely protest was May 31, 2006. The appeal was not placed in the hands of a delivery service until June 1, 2006, and was not delivered to the Respondent until June 2, 2006. 
In consideration thereof, it is hereby ORDERED that the Petitioner’s protest to the determination dated May 11, 2006, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of July, 2006.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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ORDER TO SHOW CAUSE

The Petitioner is directed to show cause why the Deputy Director should not dismiss the petition for lack of jurisdiction pursuant to Section 443.141(2)(c), Florida Statutes as well as Rules 60BB-2.035(3); 60BB-2.022(5), (7), and (8), Florida Administrative Code.

The Petitioner is directed to file a written statement within fifteen (15) calendar days of the mailing date of this Order, explaining why the protest should not be dismissed for lack of jurisdiction.  The statement is to specifically address the issue of whether the protest was filed within the time limit allowed by law.

Attached for consideration by the Petitioner are the following:

1. Letter of determination dated May 11, 2006, 

2. Letter of protest dated May 30, 2006,

3. Letter from attorney Christopher Torchia dated June 1, 2006, 

4. UPS Ground Tracking Slip, and 

5. UPS Package Tracking Log 

Done and ordered on June 16, 2006 at Tallahassee, FL.

	This is to certify that this Order to Show Cause was sent to the last known address of each interested party on or before June 16, 2006.
	
	Rose O'Leary, 

Special Deputy Administrator
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