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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated February 28, 2006, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2006.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated February 28, 2006.

After due notice to the parties, a hearing was held on April 19, 2006, by telephone.  The Petitioner was represented by its attorney.  The corporate president appeared and testified.  The Respondent was represented by a senior tax specialist from the Florida Department of Revenue.  A revenue specialist III testified as a witness.  The Joined Party appeared and testified. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals performing services as consultants constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which has been involved in the design and manufacture of surge protectors for security applications for approximately 18 years.  Currently, the Petitioner employs approximately 80 acknowledged employees.

2. The Joined Party is an individual with an MBA from Harvard who has extensive experience as a senior executive with large corporations.  In August 2004, the Joined Party wrote a letter to the editor of a newspaper stating that he was a retired executive who had been unable to find employment for a period of two and one half years.  A reporter interviewed the Joined Party and wrote an article about the Joined Party’s plight.  The Petitioner’s president read the article and felt that the Joined Party might have valuable skills that could benefit the Petitioner’s business.  During the following month, the Petitioner had several meetings with the Joined Party.

3. The Petitioner was seeking someone who could evaluate the Petitioner’s business and conduct a fact-based assessment of the Petitioner’s core business processes for the purpose of making recommendations for improvement and to assist the Petitioner’s management team in implementing a business plan.  

4. The Joined Party was seeking employment with the Petitioner; however, the Petitioner was seeking an outside consultant to evaluate the business.  The Joined Party had never worked as an outside consultant, and he requested an annual salary of $125,000.  The Petitioner researched the rate of pay for market consultants and offered the Joined Party a fee amount of $1,800 per week.  The Petitioner and the Joined Party negotiated a Consulting Agreement which the Joined Party signed on September 27, 2004.  The Consulting Agreement set forth that the Joined Party was an independent contractor, not an employee, and that he was not entitled to receive any fringe benefits such as health insurance benefits or paid vacation.  Although it was anticipated that the Joined Party would personally perform the work, the Consulting Agreement provided that the Joined Party could assign the work to third parties, including employees of the Joined Party, with prior written consent from the Petitioner.  The Joined Party was required to work as many hours as reasonably necessary to fulfill the obligations under the agreement.

5. The Petitioner advised the Joined Party that there was a possibility that at some time in the future the Joined Party could be hired as an employee, if a position was available.

6. The Petitioner provided the Joined Party with an office, a computer, and all office supplies needed to complete the work.  A private office was provided because the Joined Party was handling confidential business and financial documents.  

7. The Joined Party received no instructions from the Petitioner.  He was not told when to work or what to do.  He was not required to report his hours of work to the Petitioner.  During the first thirty days, he observed senior management meetings and reviewed the Petitioner’s business operations.  He then presented a recommendation to the Petitioner for several projects.  The Petitioner prioritized the projects and authorized the Joined Party to complete the projects that were determined to be the most urgent.

8. The Joined Party was not told how to complete the projects; however, he was not allowed to start a new project without the Petitioner’s approval.  He was provided with a key to the Petitioner’s business location, and he usually worked from 6:00 AM until 6:00 PM, Monday through Friday.  During many weeks, he also chose to work on Saturday.  If he needed to leave the office during the day, he did not request permission.

9. The Joined Party identified the core processes, developed a business plan, established an executive council, established a cross training program, trained employees on how to make business presentations, and applied for and obtained government grants which were available only because he was working as an outside business consultant.
10. At one point in time, the Joined Party approached the president and advised her that he needed to obtain health insurance for his family.  He requested that he be added to the Petitioner’s group employee health insurance plan.  The Petitioner’s contract with the insurance company provided that the group plan was only for employees who worked a minimum of 20 hours per week.  The Petitioner pays a portion of the employees’ health insurance premiums.  The Petitioner obtained an amendment to allow independent consultants to be covered under the plan as long as the independent consultants pay the full cost of their premiums.
11. As of September 2005, the Joined Party had completed all of the approved projects identified in the Joined Party’s recommendation.  On September 12, 2005, the Consulting Agreement was renegotiated.  The September 12 Consulting Agreement specified that the Joined Party would work in collaboration with the senior management team to analyze and develop strategies for product offering, product design, product pricing, and associated areas to include product warranty and return policies.  A pay rate of $1000 per week was negotiated with the stipulation that the Joined Party must work a minimum of 20 hours per week.  That stipulation was based on the amendment to the group health insurance plan that dictated that the Joined Party could obtain coverage if he worked a minimum of 20 hours per week.  The Consulting Agreement was for a 30-day period commencing on September 12, 2005, and renewable in 30-day increments upon mutual agreement.
12. No taxes were withheld from the Joined Party’s pay, and at the end of the year, his earnings were reported on Form 1099-MISC as nonemployee compensation.
13. The working relationship between the Petitioner and the Joined Party was terminated on January 13, 2006, when the Petitioner notified the Joined Party that the Consulting Agreement would not be renewed.
Conclusions of Law:  

14. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

15. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

16. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

17. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.
(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

18. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of the degree of control and the degree of independence must be weighed and considered.  The relevant factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  Of all the factors, the right of control as to the mode of doing the work is the principal consideration.  VIP Tours v. State, Department of Labor and Employment Security, 449 So.2d 1307 (Fla. 5th DCA 1984).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

19. The two Consulting Agreements which have been presented in this case clearly set forth that the Joined Party was an independent contractor and not an employee of the Petitioner.  Other provisions of the agreement are not in conflict with that understanding.  In addition, the actual working relationship demonstrates that the agreement is a valid indicator of the status of the parties.

20. The Joined Party never received any instructions concerning what he was to do or how he was to do it.  He was only required to work the hours which he determined were necessary to complete the task which he was contracted to perform.  He set his own hours and was not required to report how many hours he worked.  He represented himself as an outside consultant in order to obtain government grants for the Petitioner.  Although he performed the majority of his work on the Petitioner’s premises, that fact alone does not establish employee status.  The type of work performed by the Joined Party required by its very nature that the work had to be performed on the Petitioner’s premises so that he could observe the business operations.  Although it was anticipated that, because of the Joined Party’s vast knowledge and experience, he would personally perform the work which he had contracted to perform, he had the freedom, with the prior consent of the Petitioner, to hire employees or contract with third parties to perform the work.  All of these facts reveal that the Petitioner made no attempt to control the means and manner of performing the work but was only concerned with the results.  

21. Generally, only employees are entitled to receive fringe benefits, such as health insurance.  The Petitioner was able to accommodate the Joined Party’s request for health insurance by obtaining an amendment to its contract with the insurance company.  However, the Joined Party was not provided with insurance as an employee fringe benefit.  He was merely given the opportunity to purchase his own insurance coverage through the Petitioner’s group policy.  This fact further distinguishes the Joined Party from the acknowledged employees because the Petitioner paid a portion of the insurance premiums for the employees.

22. A preponderance of the evidence in this case reveals that the Joined Party was an independent contractor and not an employee of the Petitioner.

Recommendation:  It is recommended that the determination dated February 28, 2006, be REVERSED.

Respectfully submitted on May 12, 2006.
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