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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any Exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated November 7, 2005, is modified to reflect the effective date of liability is October 1, 2004. As modified, the determination is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February, 2006.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated November 7, 2005.

After due notice to the parties, a hearing was held on December 19, 2005, by telephone.  The Petitioner appeared and testified.  The Respondent was represented by a Tax Specialist from the Florida Department of Revenue. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.

Findings of Fact:  

1. The Petitioner is an individual who contracted with a corporation, Super Shuttle Inc., to purchase an airport shuttle van and to transport passengers as dispatched by Super Shuttle.  The Petitioner began his business operations in January 2004.

2. The Petitioner was acquainted with the Joined Party from a previous place of employment.  The Joined Party expressed an interest in driving for the Petitioner and the Petitioner referred the Joined Party to Super Shuttle.  Super Shuttle has an orientation for owner/operators such as the Petitioner and a separate orientation for individuals who drive for the owner/operators.  The Joined Party attended the orientation for drivers provided by Super Shuttle.

3. The Petitioner and the Joined Party had an informal verbal agreement about how the Joined Party would be paid for driving the Petitioner’s shuttle van.  On or about September 23, 2004, the Petitioner reduced that agreement to writing and it was accepted by the Joined Party.  He began driving the Petitioner’s van on September 28, 2004.

4. Prior to September 28 the Joined Party rode with the Petitioner for a few days.  During that time the Petitioner taught the Joined Party about radio protocol, airport requirements, where he could park at the airport, how to load and unload customers to make sure the passengers got in and out of the van safely, and how to help the passengers with their luggage.  In addition, he was told to make sure that the passengers buckled the seatbelts and to be very cordial to the passengers.

5. The Joined Party was the only driver who drove the Petitioner’s van, other than the Petitioner himself.  They would discuss what days and times each was available to work and they would decide on a weekly work schedule.  If they were not available on a particular day, no dispatches were accepted for that day.

6. Super Shuttle is basically a reservation service and the Petitioner’s van was radio dispatched.  As an owner/operator the Petitioner was not required to accept any dispatch from Super Shuttle.  In the same manner the Joined Party could decline any dispatch from Super Shuttle.

7. The Petitioner and the Joined Party were not allowed to solicit business or to transport passengers other than the passengers that were dispatched by Super Shuttle.  The Petitioner informed the Joined Party that the Joined Party could not use the Petitioner’s van for personal use.  It was for business use only.  The Joined party was required to personally perform his services.

8. The Petitioner was responsible for the cost of operating the van, including insurance.  If the Joined Party had to pay tolls or buy gas, he was reimbursed by the Petitioner.

9. All drivers are required to wear uniforms.  The Joined Party was responsible for purchasing his uniform from Super Shuttle.  He also was required to obtain, at his own expense, the proper drivers’ license, county public transportation license, and the Department of Transportation physical and drug screen.  Super Shuttle provided business cards to the Petitioner and the Joined Party.

10. The Joined Party was required to keep a daily log of all passengers and the amount of fares collected.  At the end of each day he was required to turn in the passenger log to the Petitioner.  The Petitioner would then turn in his passenger logs for the week along with the passenger logs provided by the Joined Party.  Super Shuttle paid the Petitioner a percentage of the fares collected by himself and by the Joined Party.  In turn, the Petitioner paid the Joined Party 30% of the net revenue from passengers transported by the Joined Party.

11. Super Shuttle paid the Petitioner on Friday of each week.  The Petitioner paid the Joined Party on the following Monday.  No taxes were withheld from the Joined Party’s pay and he did not receive any fringe benefits.

12. The agreement between the Petitioner and the Joined Party provided that either party could terminate the relationship at any time.  On or about November 29, 2004, the Joined Party was involved in an accident with the Petitioner’s van and the van was declared a total loss.  Although the written agreement stated that the Joined Party was responsible for damages from an accident resulting in the Joined Party being charged, up to $2,000, the amount of the insurance policy deductible, the Petitioner did not enforce the agreement.  Instead, the Petitioner entered into another lease/purchase agreement with Super Shuttle.  After November 29, 2004, the Petitioner did not use the services of the Joined Party or any other driver.

13. Following the end of 2004, the Petitioner reported the Joined Party’s earnings on Form 1099-MISC as nonemployee compensation.  Although the Joined Party began work on September 28, he did not receive any pay for his work until October.  The total earnings paid to the Joined Party during the fourth calendar quarter 2004 were $4,844.14.  

Conclusions of Law:  

1. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

2. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

3. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

4. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of the degree of control and the degree of independence must be weighed and considered.  The relevant factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  

5. The written agreement which has been accepted into evidence does not define the working relationship.  It merely sets forth the understanding of the parties concerning the method and rate of pay.  The agreement does not establish whether the Joined Party was or was not an employee of the Petitioner.

6. An analysis of the facts of this case reveals that there are some factors that indicate a possible independent relationship and some factors that indicate a possible employer/employee relationship.  However, the greater weight of the evidence leans toward an employer/employee relationship.

7. There are distinct differences between the way that the Petitioner operated his business in conjunction with Super Shuttle and the way that the Joined Party performed his services for the Petitioner.  The Petitioner had a substantial investment in the van and he was responsible for the cost of operating the van.  The Joined Party had no investment in a business enterprise.  He had no on-going operating expenses and was not at risk of operating at a loss.  He merely transported the Petitioner’s customers, in the Petitioner’s van, at the Petitioner’s expense, for which the Petitioner paid him a portion of the net revenue.  The Petitioner was free to hire others, such as the Joined Party, to drive the van.  The Joined Party was required by the Petitioner to personally perform the services.  The Joined Party was not involved in an activity that was separate and distinct from the Petitioner’s business.  His services were an integral part of the Petitioner’s business.

8. The relationship between the Petitioner and the Joined Party ended when the Joined Party was involved in an accident and the van was destroyed.  Although the relationship existed for only a few months before the accident, it was clearly the intent of the parties to establish a continuing, at-will relationship.  This at-will type relationship is typical of an employment relationship.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

9. The type of work performed by the Joined Party did not require any particular skill.  However, the Petitioner provided some training concerning the details of the work, including how to talk to the customers.  Training is a method by which an employer controls the behavior of its employee.  The Joined Party worked alone while transporting the passengers and was not subject to direct supervision while performing his duties.  Although the Joined Party was allowed the freedom of rejecting passengers and the freedom to negotiate his work schedule, these facts standing alone do not establish an independent relationship.  Therefore, it is concluded that the Joined Party was an employee of the Petitioner.

10. Section 443.1217(1), Florida Statutes, provides that the wages subject to this chapter include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.
11. Section 443.1215(1)(a)1., Florida Statutes, provides that an employing unit is subject to this chapter if the employing unit paid wages of at least $1,500 in a calendar during the current or preceding calendar year.
12. The remuneration paid to the Joined Party by the Petitioner based on the net revenue generated by the Joined Party falls within the definition of wages.  The Petitioner paid the Joined Party wages in excess of $1,500 during the fourth calendar quarter 2004.  Therefore, the Petitioner has established liability for payment of unemployment compensation taxes effective October 1, 2004. 
 Recommendation:  It is recommended that the determination dated November 7, 2005, be modified to establish the effective date of liability as October 1, 2004.  As modified it is recommended that the determination be affirmed.  

Respectfully submitted on December 27, 2005.
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