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	RESPONDENT:
	

	State of Florida
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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated September 6, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of January, 2006.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated September 6, 2005.

After due notice to the parties, a hearing was held on November 7, 2005, by telephone.  The Petitioner was represented by its attorney.  The corporate president testified as a witness.  The Respondent was represented by a Tax Specialist from the Florida Department of Revenue.  A Revenue Specialist III testified as a witness. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were timely received from the Petitioner. Proposals that are supported by the evidence and are relevant are incorporated herein.  Those proposals that are rejected are discussed hereinafter.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which was formed in November 2003.  The corporation did not have any business activity until August 2004 when it purchased an existing 27 bed assisted living facility.  At that time the Petitioner had eight shareholders who were active in the operation of the business.  In addition, the Petitioner retained five workers who were employed by the predecessor as caregivers.  All officers and shareholders who are active in the operation of the business are considered to be independent contractors.  The officers and shareholders are paid a draw from the profits of the business.  All caregivers are considered to be independent contractors and are paid an hourly wage which is determined by the Petitioner based on the assigned duties of the caregivers and the expertise required.

2. When the Petitioner needs additional workers the president/administrator contacts the previous business owner.  In February 2005, the Petitioner needed the services of a caregiver and contacted the previous business owner.  The previous business owner referred the Joined Party to the Petitioner.  The president interviewed the Joined Party and the Joined Party told the president that she had worked for the predecessor as a caregiver.  

3. The president advised the Joined Party that she would be assigned to work as a caregiver on an as-needed basis and that she would be an independent contractor.   She was informed that her duties would include caring for the residents, dispensing medications, cooking, and cleaning.  She was advised that her rate of pay would be $6.50 per hour and she would be assigned to work a maximum of eight hours per day.

4. The Joined Party accepted the Petitioner’s offer of work and she worked for the Petitioner from February 28, 2005, through July 1, 2005.

5. All of the work of the caregivers is performed at the location of the Petitioner’s assisted living facility.  The caregivers are not required to provide any equipment or supplies.  Everything that is needed to do the work is provided by the Petitioner.

6. The Petitioner provides initial training for all caregivers.  The training includes when and how caregivers are to give medications to the residents.  

7. After the initial training is provided by the Petitioner the caregivers are expected to perform their assigned duties in accordance with the training.  If a caregiver does not perform the assigned duties in a satisfactory manner, the Petitioner will issue warnings to the caregiver.

8. The Petitioner determines the staffing needs and assigns the work schedules.  Caregivers who work on an as-needed basis are contacted by the president when the need arises.  They have the right to refuse work assignments.

9. The caregivers are required to punch in and out on a time clock.  They are allowed to take a thirty-minute meal break per eight-hour shift, but must clock out for the meal break.  In addition, the caregivers are allowed to take two fifteen-minute breaks during the workday and are not required to punch out for those breaks.  Caregivers are not allowed to smoke inside the Petitioner’s facility.

10. Caregivers are required to personally perform their assigned duties.

11. The caregivers are paid according to the time recorded on the timecards.  No taxes are withheld and at the end of the year Form 1099-MISC is issued to each caregiver reporting the earnings as nonemployee compensation.  The caregivers do not receive fringe benefits such as health insurance or paid vacations.

12. The relationship between the Petitioner and the caregivers is an at will relationship.  The Petitioner has the right to discharge a worker at any time without incurring liability and the caregivers have the right to leave at any time without incurring liability.

13. The president reduced the Joined Party’s hours of work due to attendance issues.  The reduction in hours was not acceptable to the Joined Party and she left her position.

Conclusions of Law:  

14. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

15. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

16. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

17. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and evidence of the degree of control and the degree of independence must be weighed and considered.  The relevant factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

18. The only evidence of an agreement between the Petitioner and any caregiver is the Petitioner’s testimony that the president would interview the caregiver, and would inform the caregiver of the terms of hire such as hours of work and rate of pay.  In addition, he informed the Joined Party that she would be an independent contractor.  That testimony reveals that the Petitioner determined the work schedule and the rate of pay.  It further demonstrates that the Petitioner alone determined that the relationship would be deemed to be an independent relationship.  These facts are not consistent with an independent relationship.  An independent contractor is an individual who is in business for himself or herself.  The independent contractor is free to determine the hours of work and the amount of pay for services performed.  The Petitioner’s testimony concerning the agreement of hire reveals an intent to control the caregivers.

19. The Joined Party worked at the Petitioner’s assisted living facility caring for the Petitioner’s residents.  The Joined Party’s services were not separate and distinct from the Petitioner’s business but were an integral part of the Petitioner’s business.

20. The duties of a caregiver do not require special education or skill.  Although no evidence was offered concerning whether the work of a caregiver is usually performed under the direction of an employer, caregivers who work in an institutional environment, such as a hospital, nursing home, or assisted living facility, are generally employees of the facility.  Caregivers who work in private homes without supervision may be considered independent. 

21. Independent contractors are responsible for their own expenses and provide their own tools and equipment.  Independent contractors are at risk of having a financial loss from performing their services.  The Petitioner provided everything that the caregivers needed to do their jobs and they were not at risk of operating at a loss.

22. The caregivers are paid an hourly rate of pay determined by the Petitioner.  They are required to punch a time clock and have a structured work schedule.  They are only allowed to take thirty minutes for a meal break and are required to be off of the clock during the meal break.  In addition, they are allowed to take no more than two fifteen-minute breaks during the assigned work shift.  The Petitioner’s caregivers do not bill the Petitioner for services performed but are paid for the time recorded on the Petitioner’s time clock.

23. The Petitioner controls the behavior of the caregivers through training provided by the Petitioner and through a progressive discipline system which includes reprimands for unsatisfactory work performance.  In addition, the Petitioner has the right to terminate a caregiver at any time without incurring liability.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

24. The Petitioner’s president offered testimony that was internally inconsistent.  He testified that the Joined Party was required to personally perform her work.  Later, he testified that she could have someone else work for her.  His initial testimony that she was required to personally perform her assigned duties is accepted as factual.  In addition, he testified that she had the right to refuse work.  Although she may have had the right to refuse work, the Petitioner’s testimony reveals that he reduced her hours of work because of attendance issues, a disciplinary action which resulted in her separation from her position.

25. The Petitioner submitted Proposed Findings of Fact and Conclusions of Law.  Proposed Findings of Fact 1 through 10 and 13 are generally supported in substance by the record and, where relevant, are incorporated in this Recommended Order. Proposed Findings of Fact 11, 16, and 17, are recitations of evidence and not proper Findings of Fact.  Proposed Findings of Fact 14, and 15 are not relevant and material to the issue whether the Joined Party was an employee or an independent contractor.  Proposed Finding 12 is rejected because it is not based on credible evidence.

26. Based on the evidence presented in this case, it is concluded that the Joined Party and others performing services for the Petitioner as caregivers are employees of the Petitioner.  However, the determination of the Department of Revenue holds the effective date of liability to be February 28, 2005, the Joined Party’s beginning date of employment.  Although the effective date of liability is based on the Joined Party’s beginning date of employment, it is clear from the wording of the determination that the determination includes other persons performing services for the Petitioner as caregivers.  According to the testimony of the president, the Petitioner retained five caregivers who were previously employed by the predecessor business.  Therefore, it is concluded that the effective date of liability should be August 1, 2004.   

Recommendation:  It is recommended that the determination dated September 6, 2005, be modified to hold that the Joined Party and others performing services for the Petitioner as caregivers are employees of the Petitioner effective August 1, 2004.  It is recommended that as modified, the determination be AFFIRMED.

Respectfully submitted on November 30, 2005.
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