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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any Exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated August 9, 2005, is modified to reflect that liability for truck drivers who are not owner/operators is effective January 17, 2002.  As modified, the determination is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February, 2006.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 9, 2005.

After due notice to the parties, a hearing was held on November 15, 2005, by telephone.  The Petitioner was represented by the Chief Tax Defense Counsel from International Tax Advisors, Inc., the Petitioner’s tax consultant.  The Petitioner’s president testified as a witness.  The Joined Party appeared and testified. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  The Petitioner submitted Proposed Findings of Fact and Conclusions of Law.  That submission is discussed herein.  The Joined Party submitted additional evidence following the close of the hearing.  The Joined Party’s submission may not be accepted and is afforded no consideration.  This Recommended Order is based only on the existing evidence in the record.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which was formed in 1990 for the purpose of operating a trucking business.  Primarily, the Petitioner’s trucking business is engaged in the transportation of perishable items such as fresh produce and flowers.  Currently, the Petitioner has one driver who makes local deliveries and is acknowledged by the Petitioner to be an employee of the Petitioner.  In addition, the Petitioner has approximately twenty-six to thirty over-the-road drivers.  Some of those drivers own and operate their own trucks while transporting loads for the Petitioner.  The Petitioner considers all of the over-the–road drivers to be independent contractors, regardless of whether they are owner/operators or whether they drive the Petitioner’s trucks.

2. The Joined Party is an individual who previously owned his own truck and worked alone as an independent trucker.  In 2001, he was involved in an accident and his truck was destroyed.  In approximately January 2002, the Joined Party responded to a newspaper help wanted advertisement for the position of over-the-road truck driver.  He completed an employment application and was hired by the Petitioner effective January 17, 2002.  There was no written agreement between the parties.

3. The Petitioner owns eleven trucks.  At the time of hire the Joined Party was given the option of driving the Petitioner’s truck from Miami to New York or from Miami to the west coast.  The Joined Party chose to drive to New York.

4. The drivers are paid based on mileage at a rate determined by the Petitioner.  The Joined Party was entitled to receive paid holidays, seven days per year paid vacation, and other fringe benefits such as a bonus based on length of service.  In addition, he was paid $120 per month for health insurance.  Initially, payroll taxes were withheld from his pay.

5. During the middle of 2002, the Joined Party was informed by a payroll clerk that taxes were no longer being withheld from his pay.  No explanation was offered for the change.  No other changes occurred in the relationship between the Petitioner and the drivers. 

6. The Petitioner discontinued withholding payroll taxes from the pay of the drivers because the Petitioner’s president had attended a seminar at which it was stated that most truck drivers work as independent contractors.

7. For the 2002 tax year the Petitioner issued Form W-2 to the Joined Party reporting his earnings for the time that taxes had been withheld, and Form 1099-MISC for the period of time when no taxes were withheld.  During the subsequent years the Joined Party received Form 1099-MISC reporting his earnings as nonemployee compensation.

8. The Petitioner assigns trips to the drivers based on their drivers’ seniority.  The Petitioner’s dispatcher would contact the Joined Party approximately twenty-four hours in advance and notify him to get ready to pick up a load.  The Joined Party was told what time to pick up the loaded truck and what time to deliver the load to the destination. The Petitioner predetermined how long it would take to drive to the destination based on past experience.

9. The Petitioner provides a cash advance to the drivers to cover the cost of items such as tolls and weight scales.  The Petitioner pays for all gas, oil, insurance, maintenance and repairs on the Petitioner’s trucks.  The drivers are responsible for their own meals.  If a driver decides to stay in a motel, the Petitioner will sometimes pay for the cost of the motel room.

10. If a driver becomes ill while on the road or for some other reason is unable to complete the trip, the Petitioner has made it a practice to pay for the bus fare or airfare so that the driver can return home.

11. The Petitioner determines which route the drivers are to take to arrive at the destination.  Because the Petitioner is responsible for the cost of operating the truck, the Petitioner checks the odometers on the trucks to ensure that the drivers do not deviate from the approved routes.  If it is suspected that a driver has deviated from the designated route, a written notice or warning is issued to the driver.

12. The driver is responsible for the load which the driver is transporting.  The driver is required to check to see that the load has been properly loaded and required to watch the customer unload the truck.  On one occasion the Joined Party did not supervise the customer when the truck was unloaded.  The customer alleged that part of the load was missing and the Joined Party was required to reimburse the Petitioner for the missing product.  If a load is damaged during transit due to driver negligence, the driver is required to pay for the damaged product.

13. The Petitioner requires the drivers to have cell phones so that the Petitioner can contact the drivers or so that the drivers can contact the Petitioner.  Until approximately the end of 2004 the Joined Party was required to call the dispatcher each morning and each afternoon.  In addition, he was required to notify the Petitioner of any issues or problems.  The Petitioner’s president calls each driver from time to time because he wants to know where the drivers are and what they are doing.  The Petitioner compensated the Joined Party $1 per day for his cell phone.

14. Occasionally, the dispatcher will contact the drivers on the cell phone and instruct them to stop at a designated truck stop to pick up a fax.  The dispatcher will then send the fax to the designated truck stop.  

15. The Petitioner provides on-going training for the drivers.  The training is mandatory and the drivers are paid to attend the training.  The training consists of such things as how to complete the driver’s log, safety, basic maintenance concepts, what to do if the driver has mechanical problems, how to behave, and how to talk to police officers.

16. The drivers are required by the Petitioner to personally perform their services.  The drivers may not hire a substitute driver or even have a rider in the truck.  The Department of Transportation regulations provide that any passenger in the truck must be covered under the Petitioner’s insurance policy.

17. The drivers are paid based on mileage.  The mileage rate is determined by the Petitioner and the rate varies depending on the destination.  In addition, the drivers are paid a flat fee for performing such services as unloading the truck and washing the truck.  The drivers are paid an annual bonus based on years of service.  They receive holiday bonuses for working on holidays, paid vacations, and gifts such as Christmas trees during the Christmas season.

18. Initially, the Joined Party was told that he was required to make a written request to take his vacation two weeks in advance of the requested time.  Subsequently, the Petitioner changed that policy to thirty days advance notice.  In 2004, the Joined Party submitted his written vacation request twenty-three days in advance.  His request was denied because it had not been submitted thirty days in advance of the requested time.

19. The Petitioner pays the drivers $120 per month as reimbursement for health insurance premiums.  The Joined Party was required to submit proof of health insurance coverage before he could receive the health insurance premium reimbursement. 

20. Either the Petitioner or the driver may terminate the relationship at any time without incurring liability.  The Joined Party worked until June 2005.

Conclusions of Law:  

21. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

22. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

23. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

24. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of the degree of control and the degree of independence must be weighed and considered.  The relevant factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  Of all the factors, the right of control as to the mode of doing the work is the principal consideration.  VIP Tours v. State, Department of Labor and Employment Security, 449 So.2d 1307 (Fla. 5th DCA 1984).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

25. There are no written agreements between the Petitioner and the drivers.  The verbal agreement is that the drivers, other than the owner/operators, will drive the Petitioner’s trucks to deliver the Petitioner’s freight to the Petitioner’s customers with the rate of pay and the means and manner of performing the work under the Petitioner’s control.  Initially, the Petitioner considered the Joined Party to be an employee under that verbal agreement and payroll taxes were withheld from his pay.  Several months into the agreement the Petitioner discontinued withholding payroll taxes only because the president was told at a seminar that most truck drivers are independent contractors.  No other aspect of the agreement was altered.  The change from the verbal employment agreement to the verbal independent contractor agreement occurred without significant notice to the Joined Party.  The only notice of a change in the agreement at that time was from a payroll clerk who informed the Joined Party that taxes would no longer be withheld from his pay.  The agreement between the parties is strong evidence of an employment relationship.

26. The Petitioner clearly controlled the means and manner of performing the work.  The Joined Party was required to personally perform the work.  He was continuously subject to the Petitioner’s dispatch and control while on the road through the required use of cell phones.  The president’s own testimony reveals that he periodically calls the drivers because he wants to know where they are and what they are doing.  The Petitioner determines the hours of work beginning with the time that the driver is required to start the trip until the time the driver is required to complete the trip.  The Petitioner strictly controls when a driver may take a vacation.  The Petitioner designates the route the drivers are to take.  The Petitioner provides on-going training which includes such topics as how to behave and how to talk to police officers.  Training is a method of establishing control over a worker because it designates how a task must be performed.  These facts reveal that the Petitioner controlled the behavior of the drivers as well as the means and manner of performing the work.

27. The Petitioner determined the rate of pay and the method of work assignment.  The Petitioner provided fringe benefits to the drivers, including reimbursement for health insurance premiums, holiday pay and holiday bonuses, and bonuses based on seniority.  These benefits are generally reserved for employees.

28. Either party could terminate the relationship at any time without incurring liability.  The relationship was a continuing, at will relationship of relative permanence.  In fact the Petitioner encouraged longevity by rewarding the drivers based on their seniority.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”  The at will relationship is typical of an employment relationship.

29. While working for the Petitioner the Joined Party did not work as an owner/operator.  The evidence presented at the hearing relates to the Joined Party and other drivers who drove, or are currently driving, the Petitioner’s trucks.  It is recognized that the relationship between the Petitioner and the owner/operators may be different.  It is more likely that the relationship with the owner/operators may be an independent relationship.  Therefore, the relationship between the Petitioner and the owner/operators will not be addressed in this Recommended Order.

30. The relationship between the Petitioner and the Joined Party is clearly an employer/employee relationship.  It is concluded that the Joined Party and others working for the Petitioner as truck drivers are employees of the Petitioner.

31. The Petitioner’s sole Proposed Finding of Fact is a reference to the answers contained in the Independent Contractor Analysis signed by the Petitioner’s president and the statements contained in the attachment to the Independent Contractor Analysis.  However, at the hearing the president provided testimony that differed from the information contained on those documents.  The Petitioner’s proposal is not a valid finding of a specific fact or facts and is rejected.  The Petitioner’s sole Proposed Conclusion of Law is that at all times the Joined Party was an independent contractor of the Petitioner.  The Petitioner’s Proposed Conclusion of Law is not supported by the evidence and is rejected.

Recommendation:  It is recommended that the determination dated August 9, 2005, as it relates to truck drivers who are not owner/operators, be modified so as to be effective January 17, 2002, and as modified it is recommended that the determination be affirmed. 

Respectfully submitted on December 14, 2005.
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