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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated December 15, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated November 23, 2004.

After due notice to the parties, a hearing was held on May 4, 2005, by telephone.  The Petitioner, represented by its Executive Director, appeared and testified.  

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether the Petitioner is required to reimburse the Unemployment Compensation Trust Fund for benefit payments made to the claimant, pursuant to Sections 443.1312 and 443.1313, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a housing authority located in the city of Dania Beach.  Prior to approximately 1998 the Petitioner was known as The Housing Authority of the City of Dania.  The City of Dania changed its name to Dania Beach.  At that time the Petitioner underwent a name change to Dania Beach Housing Authority.

2. At one time the Petitioner was required to file quarterly wage and tax reports and to pay unemployment compensation taxes on its employees.  Several years ago the Petitioner elected to reimburse the Unemployment Compensation Fund for benefits paid rather than to pay taxes on the wages of its employees.

3. A former employee, Iris B. Wilson, filed a claim for unemployment compensation benefits effective August 1, 2004.  Benefits were paid in the amount of $1041.00.  

4. When the Petitioner’s Executive Director learned that benefits had been paid, she contacted an individual with the Agency for Workforce Innovation, because she believed that benefits should not have been paid.  That individual informed her that the Agency had not yet made a determination concerning the payment of benefits because of an oversight due to inexperienced employees and due to a heavy workload as a result of hurricanes.

5. Following that conversation the Agency for Workforce Innovation made a determination holding the former employee disqualified from receiving benefits.

6. The Petitioner was notified that benefits had been charged to the Petitioner’s account during the quarter ending September 30, 2004, in the amount of $1041.00 and that the Petitioner was required to reimburse the Florida Unemployment Compensation Fund in that amount.

7. The Petitioner protested the requirement that the Petitioner reimburse the Unemployment Compensation Fund for the benefits, which had been paid to Iris B. Wilson.  By reply mail dated November 23, 2004, the Petitioner was notified that there was no provision in the law, which would relieve the Petitioner of its responsibility to reimburse for the benefits paid.  The November 23, 2004, letter did not provide appeal rights to the Petitioner.

8. In response, the Petitioner’s Executive Director contacted several different people with the Agency for Workforce Innovation and with the Florida Department of Revenue.  All but one of those individuals told the Executive Director that the Petitioner was not required to reimburse the Unemployment Compensation Fund and to disregard the statements that had been mailed to the Petitioner.

9. On or before December 15, 2004, an Unemployment Tax Delinquent Indebtedness Statement was mailed to the Petitioner.  Although that statement did not provide appeal rights, the Petitioner filed a protest with the Office of Appeals on December 17, 2004.

Conclusions of Law:  
10. Section 443.1312(3), Florida Statutes, provides:

PAYMENT OF REIMBURSEMENTS.--Reimbursements in lieu of contributions must be paid in accordance with this subsection. 

(a) At the end of each calendar quarter, or at the end of any other period prescribed by rule, the tax collection service provider shall bill each nonprofit organization or group of organizations that has elected to make reimbursements in lieu of contributions for an amount equal to the full amount of regular benefits, short-time compensation benefits, and one-half of the extended benefits paid during the quarter, or other prescribed period, which is attributable to service in the employ of the organization. 

(b) A nonprofit organization must pay each bill rendered under paragraph (a) within 30 days after the bill is mailed to the last known address of the organization or is otherwise delivered to the organization, unless the organization files an application for review and redetermination under paragraph (d). 

 (c) A nonprofit organization may not deduct reimbursements, interest, penalties, fines, or fees required under this chapter from any part of the remuneration of individuals in the employ of the organization. 

(d) The amount due, as specified in any bill from the tax collection service provider, is conclusive, and the nonprofit organization is liable for payment of that amount unless, within 20 days after the bill is mailed to the organization's last known address or otherwise delivered to the organization, the organization files an application for redetermination by the Agency for Workforce Innovation, setting forth the grounds for the application. The Agency for Workforce Innovation shall promptly review and reconsider the amount due, as specified in the bill, and shall issue a redetermination in each case in which an application for redetermination is filed. The redetermination is conclusive and the nonprofit organization is liable for payment of the amount due, as specified in the redetermination, unless, within 20 days after the redetermination is mailed to the organization's last known address or otherwise delivered to the organization, the organization files a protest, setting forth the grounds for the appeal. Proceedings on the protest shall be conducted in accordance with s. 443.141(2). 

11. The Petitioner has elected to reimburse the Unemployment Compensation Fund for the full amount of benefits paid, which are attributable to service in the employ of the Petitioner, in lieu of payment of contributions based on the taxable wages of its employees.

12. Iris B. Wilson was an employee of the Petitioner.  Unemployment compensation benefits in the amount of $1041.00 were paid to Ms. Wilson.  Those benefits were based on the wages earned in the employ of the Petitioner.  Therefore, as set forth in the law, the Petitioner is required to reimburse the Unemployment Compensation Fund for the full amount of the benefits paid.

13. The Petitioner argues that Section 443.151(5)(b), Florida Statutes provides that an employer is not liable for benefits paid as a result of an erroneous determination.  However, that paragraph specifically refers to employers who are liable for contributions under the contributory system of financing unemployment compensation benefits.

14. Section 443.151(5)(c). Florida Statutes, provides:

The provisions of paragraph (b) relating to charging an employer liable for contributions do not apply to reimbursing employers.

15. The Executive Director also argues that the Petitioner should not be required to reimburse the fund because several employees of the Agency for Workforce Innovation and the Department of Revenue informed her that the Petitioner was not required to reimburse the fund for benefits that had been paid in error.  It is indeed unfortunate that misinformation was provided to the Executive Director; however, there is no provision in the law that would allow an employer, which has elected the reimbursable method of financing unemployment compensation benefits, to be relieved of the responsibility of repayment of benefits under any circumstance.

16. Neither the letter from the Agency dated November 23, 2004, nor the Unemployment Tax Delinquent Indebtedness Statement notified the Petitioner of its right to file a protest as set forth in Section 443.1312(3)(d), Florida Statutes, supra.  The Petitioner’s protest is accepted as timely filed.
Recommendation:  It is recommended that the determination dated November 23, 2004, be AFFIRMED.

Respectfully submitted on May 11, 2005.
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