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This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

The Petitioner’s Exceptions to the Recommended Order of the Special Deputy were received by mail postmarked December 1, 2005.  Counter Exceptions from the Respondent or Joined Party were not received. 

With respect to the Recommended Order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner is a Nevada corporation, which has operated a commercial cargo airline in Florida since November 1995. The Petitioner has nineteen B727 aircrafts, which it operates for both charter and contract flights.  The Petitioner provides the flight crew for both contract and charter flights.  The flight crews consist of a captain, a first officer, and a flight engineer. The Petitioner has some 172 employees including office personnel, maintenance workers, crew schedulers, dispatchers, quality control personnel, and flight control personnel.

2. Approximately eighty members of the flight crews are employees of the Petitioner.  Those individuals have a guarantee that they will be paid for a minimum of 60 hours per month, whether they fly or not.  They work eighteen days per month and receive employee fringe benefits such as medical and dental insurance and disability benefits.  The employees must work their assigned flights and may not work for a competitor or have any type of outside employment without the Petitioner’s prior approval.  Payroll taxes are withheld from their pay, and at the end of the year they receive Form W-2 reporting their earnings as wages.

3. In addition to the flight crew employees the Petitioner uses the services of individuals who have just graduated from a flight school, SimCenter.  SimCenter enters into a contract with individuals who wish to obtain training to be pilots.  Those students pay SimCenter to attend the flight school.  Part of the agreement between SimCenter and the students is that SimCenter will place qualified students in an internship program.  The Petitioner has agreed to accept SimCenter students as interns.  Part of the agreement between the Petitioner and SimCenter is that SimCenter must have a curriculum that is approved by the Petitioner.

4. The Petitioner will not employ any individual as a member of a flight crew unless that individual has at least 1000 hours of heavy aircraft operating experience.  The internship program is viewed by the Petitioner as a means for the interns to obtain 1000 hours of operating experience so that they can then obtain employment with the Petitioner or with another airline. 

5. The Petitioner does not have a written contract with the interns. The interns are paid $45 per hour, a non-negotiable amount determined by the Petitioner.  Although the agreement between SimCenter and the students is that the students will receive 200 hours of flight experience, the Petitioner is not bound by that agreement.  The Petitioner may provide more than or less than 200 hours of operating experience.

6. The Petitioner usually has between 15 and 20 interns at any given time and considers all of the interns to be independent contractors.  The interns are relatively young and inexperienced and the Petitioner cannot be sure if any of the interns will have the qualifications that the Petitioner requires its employees to possess.  The internship gives the Petitioner an opportunity to evaluate the qualifications and performance of the interns and to decide if they should be converted to employee status.

7. The Joined Party was one of the first graduates of SimCenter.  The Petitioner first used an intern as a member of a flight crew in approximately 2002.  The Joined Party began working for the Petitioner as an intern on April 14, 2003.  The Joined Party last performed services for the Petitioner in that capacity on February 26, 2005.

8. The Petitioner requires all of its captains to be experienced pilots and all of the captains are employees of the Petitioner.  A few of the first officers are interns.  Most of the interns work as flight engineers, which is the entry level of the flight crew.  Whether an individual performs services as an employee or as an intern, the duties and responsibilities are the same.  However, the interns are considered to be in training and their activities are closely monitored by other members of the flight crew.  The captain is responsible for the airplane and the crew.  It is the responsibility of the captain to ensure that the interns perform the work in accordance with the Petitioner’s established policies and procedures.

9. Both employees and interns are required to perform the work in a manner specified by the Petitioner.  The Petitioner’s instructions and procedures are contained in a series of company manuals.  Everything associated with the operation of the aircraft, as well as the loading of freight, is defined in the manuals.

10. The interns are only paid for the time they are in flight, beginning thirty minutes before take off and ending at landing.  The Petitioner pays for all business related expenses for both employees and independent contractors.  The interns are paid $1.25 per hour per diem, for each hour that they are away from home, to cover the cost of meals.  The Petitioner pays all hotel bills; however, the Petitioner selects the hotel.  The Petitioner will not allow a member of the flight crew to stay at a hotel of his or her own choice.  They are reimbursed for expenses such as taxi, long distance telephone charges, and any other expense associated with the flight.

11.  Through SimCenter the Petitioner provides on-going training for both employees and interns.  That training is paid for by the Petitioner.  In addition, the Petitioner provides training for the flight crews, including the interns, through individuals it employs as ground control instructors and quality control ground personnel.  That training includes the proper procedures for loading freight and for security. 

12. The interns must personally perform their work.  If they are absent or unable to report for a scheduled flight, they must report the absence to crew scheduling.  However, the interns have the right to refuse to accept an offered flight.  Furthermore, they may work for a competitor or have outside employment without obtaining the Petitioner’s permission.

13.  Federal regulations require that the flight crew keep a log on everything that occurs on a flight.  In addition, the Petitioner has separate log requirements such as engine monitoring.  Flight engineers are required, whether employee or intern, to oversee the loading of freight by the ground crew to make sure that the plane is loaded properly and that the cargo is secured.

14. The interns are paid for their flight hours on a semi-monthly basis.  No taxes are withheld from their pay and at the end of the year they receive Form 1099-MISC reporting the earnings as nonemployee compensation.

15. Either the Petitioner or the interns may terminate the relationship at any time without incurring liability. 

With respect to Exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

Since the Exceptions did not comply with the above criteria, no legal obligation requires a ruling on the submission. Nevertheless, information in the Petitioner’s submission that conflicts with the Special Deputy’s Recommended Order is discussed below.
Petitioner’s First Exception is to the Special Deputy’s conclusion regarding the degree of control exercised by the Petitioner over the Joined Party.  In support of its argument, the Petitioner cites Messer v. Department of Labor and Employment Security, 500 So.2d 1372 (1987). Pursuant to Section 120.57(1)(1), Florida Statutes, the Special Deputy’s conclusion can be rejected only if a different conclusion is as or more reasonable than that reached by the Special Deputy.  The fact situation of this case differs from the cited case, and the Special Deputy’s conclusions are a reasonable application of the law to the facts.  The Exception is respectfully rejected. 

Petitioner’s Next Exception contends that the Special Deputy failed to weigh in the balance those factors that are determinative of an independent contractor relationship, and instead focuses on only one of the criteria set forth under the Reed test, namely that the pilot’s manner in which he carried out his task was closely monitored by Customs Air Transport. The Petitioner uses the Eisenberg v. Advanced Relocation & Storage, Inc., 237 F. 3d 111 (U.S.D.C. 2nd Cir. 2000) case to substantiate the contention.  While it is true that the Special Deputy must disregard those factors that, in light of the facts of a particular case are irrelevant or of indeterminate weight, the court also held under the Eisenberg case that the greatest emphasis should be placed on the first factor, the extent to which the hiring party controls the manner and means by which the worker completes his or her assigned tasks.  The Special Deputy discussed the control element extensively in his conclusions.  Therefore, this Exception is respectfully rejected.

Petitioner’s Next Exception contends that the fact that the Petitioner may arguably control the method in which these independent contractors fly is indeterminate and does not meaningfully cut in favor of either the conclusion that the worker is an employee or independent contractor.  An employer-employee relationship exists if the purported employer controls or has the right to control both the result to be accomplished and the manner and means by which the purported employee brings about that result.  The Special Deputy provided in his conclusions that the Petitioner provided training and closely monitored or supervised the interns to ensure that the interns followed the Petitioner’s policies and procedures.  This conclusion is supported by the record; therefore, the Exception is respectfully rejected.

Petitioner’s Next Exception contends that the extent of control, the occupations of the employer, and the skill required in the occupation are factors that should be regarded as neutral under Selman v. Califano, 619 F.2d 881 (U.S.D.C. 10th CIR. 1979).  Under the Selman case, the Joined Party was determined by the court to be an employee.   The court found that training and proficiency checks by the employer that exceed federal guidelines are examples of employment.  Also, the flight scheduling by the employer and the manner in which a worker is paid are examples of employment.  The court held that independent professionals profit by establishing fees that exceed their costs of providing services to clients or patients.  In the instant case, the Petitioner set the rate of hourly pay for the interns, scheduled the flights, and required the interns to keep an engine log, which is not an FAA requirement.  These factors exemplify employment.  Therefore, the Exception is respectfully rejected.

Petitioner’s Next Exception contends that while Conclusion of Law number 21 points out the differences between the employees and the independent contractors, it does not deal with the contention that means and manner of performing the work is neutral.  Upon review of the record, it is found that the Special Deputy’s conclusion is supported by the record.  Therefore, the Exception is respectfully rejected.  

Based on his Findings of Fact, the Special Deputy recommended that the determination be AFFIRMED. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law.  The Special Deputy’s findings are thus adopted in this Order.  The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the Exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated April 12, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of February, 2006.
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____________________________

Tom Clendenning

Deputy Director

Agency for Workforce Innovation

	PETITIONER:
	

	Employer Account No. - 1540313
	

	CUSTOM AIR TRANSPORT INC
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-27336L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 12, 2005.

After due notice to the parties, a hearing was held on July 12, 2005, by telephone.  The Petitioner was represented by its attorney.  The Petitioner’s corporate president testified as a witness for the Petitioner.  The manager of SimCenter, a flight school, testified as a witness for the Petitioner. The Respondent was represented by a Tax Audit Supervisor from the Florida Department of Revenue.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were submitted by the Petitioner.  The Petitioner’s Proposed Findings of Fact are supported by competent evidence in the record and, where relevant, are incorporated herein.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

16. The Petitioner is a Nevada corporation, which has operated a commercial cargo airline in Florida since November 1995. The Petitioner has nineteen B727 aircrafts, which it operates for both charter and contract flights.  The Petitioner provides the flight crew for both contract and charter flights.  The flight crews consist of a captain, a first officer, and a flight engineer. The Petitioner has some 172 employees including office personnel, maintenance workers, crew schedulers, dispatchers, quality control personnel, and flight control personnel.

17. Approximately eighty members of the flight crews are employees of the Petitioner.  Those individuals have a guarantee that they will be paid for a minimum of 60 hours per month, whether they fly or not.  They work eighteen days per month and receive employee fringe benefits such as medical and dental insurance and disability benefits.  The employees must work their assigned flights and may not work for a competitor or have any type of outside employment without the Petitioner’s prior approval.  Payroll taxes are withheld from their pay, and at the end of the year they receive Form W-2 reporting their earnings as wages.

18. In addition to the flight crew employees the Petitioner uses the services of individuals who have just graduated from a flight school, SimCenter.  SimCenter enters into a contract with individuals who wish to obtain training to be pilots.  Those students pay SimCenter to attend the flight school.  Part of the agreement between SimCenter and the students is that SimCenter will place qualified students in an internship program.  The Petitioner has agreed to accept SimCenter students as interns.  Part of the agreement between the Petitioner and SimCenter is that SimCenter must have a curriculum that is approved by the Petitioner.

19. The Petitioner will not employ any individual as a member of a flight crew unless that individual has at least 1000 hours of heavy aircraft operating experience.  The internship program is viewed by the Petitioner as a means for the interns to obtain 1000 hours of operating experience so that they can then obtain employment with the Petitioner or with another airline. 

20. The Petitioner does not have a written contract with the interns. The interns are paid $45 per hour, a non-negotiable amount determined by the Petitioner.  Although the agreement between SimCenter and the students is that the students will receive 200 hours of flight experience, the Petitioner is not bound by that agreement.  The Petitioner may provide more than or less than 200 hours of operating experience.

21. The Petitioner usually has between 15 and 20 interns at any given time and considers all of the interns to be independent contractors.  The interns are relatively young and inexperienced and the Petitioner cannot be sure if any of the interns will have the qualifications that the Petitioner requires its employees to possess.  The internship gives the Petitioner an opportunity to evaluate the qualifications and performance of the interns and to decide if they should be converted to employee status.

22. The Joined Party was one of the first graduates of SimCenter.  The Petitioner first used an intern as a member of a flight crew in approximately 2002.  The Joined Party began working for the Petitioner as an intern on April 14, 2003.  The Joined Party last performed services for the Petitioner in that capacity on February 26, 2005.

23. The Petitioner requires all of its captains to be experienced pilots and all of the captains are employees of the Petitioner.  A few of the first officers are interns.  Most of the interns work as flight engineers, which is the entry level of the flight crew.  Whether an individual performs services as an employee or as an intern, the duties and responsibilities are the same.  However, the interns are considered to be in training and their activities are closely monitored by other members of the flight crew.  The captain is responsible for the airplane and the crew.  It is the responsibility of the captain to ensure that the interns perform the work in accordance with the Petitioner’s established policies and procedures.

24. Both employees and interns are required to perform the work in a manner specified by the Petitioner.  The Petitioner’s instructions and procedures are contained in a series of company manuals.  Everything associated with the operation of the aircraft, as well as the loading of freight, is defined in the manuals.

25. The interns are only paid for the time they are in flight, beginning thirty minutes before take off and ending at landing.  The Petitioner pays for all business related expenses for both employees and independent contractors.  The interns are paid $1.25 per hour per diem, for each hour that they are away from home, to cover the cost of meals.  The Petitioner pays all hotel bills; however, the Petitioner selects the hotel.  The Petitioner will not allow a member of the flight crew to stay at a hotel of his or her own choice.  They are reimbursed for expenses such as taxi, long distance telephone charges, and any other expense associated with the flight.

26.  Through SimCenter the Petitioner provides on-going training for both employees and interns.  That training is paid for by the Petitioner.  In addition, the Petitioner provides training for the flight crews, including the interns, through individuals it employs as ground control instructors and quality control ground personnel.  That training includes the proper procedures for loading freight and for security. 

27. The interns must personally perform their work.  If they are absent or unable to report for a scheduled flight, they must report the absence to crew scheduling.  However, the interns have the right to refuse to accept an offered flight.  Furthermore, they may work for a competitor or have outside employment without obtaining the Petitioner’s permission.

28.  Federal regulations require that the flight crew keep a log on everything that occurs on a flight.  In addition, the Petitioner has separate log requirements such as engine monitoring.  Flight engineers are required, whether employee or intern, to oversee the loading of freight by the ground crew to make sure that the plane is loaded properly and that the cargo is secured.

29. The interns are paid for their flight hours on a semi-monthly basis.  No taxes are withheld from their pay and at the end of the year they receive Form 1099-MISC reporting the earnings as nonemployee compensation.

30. Either the Petitioner or the interns may terminate the relationship at any time without incurring liability. 

Conclusions of Law:  

31. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

32. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

33. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

34. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).

35. There is no written agreement between the Petitioner and any of the interns.  The only agreement of substance is that the interns will perform services for the Petitioner as a member of a flight crew, that they will be paid on an hourly basis, that they are not entitled to employee fringe benefits, and that all expenses related to the performance of the services will be the responsibility of the Petitioner.  Any written agreement between SimCenter and the students is not controlling in this matter because the Petitioner is not a party to those agreements.

36. The duties and responsibilities of the interns and the employee members of the flight crew are identical.  The only significant differences between the Petitioner’s employees and the interns are that the employees receive a guarantee of 60 hours per month and the interns have no guarantee, that the interns may work for others without obtaining the Petitioner’s approval, and that no taxes are withheld from the pay of the interns.  However, these facts have little to do with the means and manner of performing the work.

37. The Petitioner controls the means and manner of performing the work of both the employee crew members and the intern crew members.  In fact, the interns are in training and are closely monitored or supervised by the employee crew members to ensure that the interns follow the Petitioner’s policies and procedures.  The interns are told what to do and how to do it.  If they prove that they have the qualifications desired by the Petitioner, they may be converted to employee status by the Petitioner.

38. Whether a worker is an employee or an independent contractor is determined by measuring the control exercised by the employer over the worker.  If the control exercised extends to the manner in which a task is to be performed, then the worker is an employee rather than an independent contractor.  In Cawthon v. Phillips Petroleum Co., 124 So. 2d 517 (Fla 2d DCA 1960) the court explained:  Where the employee is merely subject to the control or direction of the employer as to the result to be procured, he is an independent contractor; if the employee is subject to the control of the employer as to the means to be used, then he is not an independent contractor.
39. The Petitioner exercises substantial control over the interns, even to the point of requiring the interns to stay at a specific hotel when out of town overnight.  The Petitioner determines the pay rate and the method of pay.  The interns are not in a business that is separate from the Petitioner’s business; instead, they are a regular part of the Petitioner’s business.  The relationship between the Petitioner and the interns is an at will relationship of relative permanence.  Based on the above analysis, it is concluded that the Joined Party and others performing services for the Petitioner as intern flight crew members are employees of the Petitioner and not independent contractors.

Recommendation:  It is recommended that the determination dated April 12, 2005, be AFFIRMED.

Respectfully submitted on October 20, 2005.
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