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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated March 2, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated March 2, 2005, assigning taxable wages to the Petitioner’s president in 2003.

After due notice to the parties, a hearing was held on April 14, 2005, in Orlando, Florida.  The Petitioner was represented by the certified public accountant who also testified.  The Respondent was represented by the tax auditor who also testified.

The record of the case, including the digital recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages paid to them by the Petitioner as provided in Sections 443.036(21) and (44), Florida Statutes, and Rule 60BB-2.025(2), Florida Administrative Code.

Case History:

The Respondent conducted an unemployment compensation audit of the Petitioner’s 2003 records on February 8, 2005. The Respondent issued a determination mailed on or before March 2, 2005, adding wages for four individuals, including the Petitioner’s president. The Petitioner’s certified public accountant faxed a protest received by the Respondent on March 21, 2005, protesting only the assignment of wages to the president. The Petitioner does not protest the additional wages assigned by the Respondent to the other three employees.

Findings of Fact:  
1. The Petitioner is a limited liability company. The Petitioner’s business is theme design and sculpting. The Petitioner maintains a permanent place of business in Gainesville, Florida.  

2. During 2003, the Petitioner engaged the services of 15 individuals who the Petitioner considered its employees, including a supervisor who supervised the other employees.

3. The Petitioner’s sole stockholder is the managing member who has been given the title, president.  He oversees the operation of the business both at its physical location and on the road at work sites.  One hundred percent of the president’s work time is devoted to the business. 

4. During 2003, the president was not remunerated specifically for his services.  No wages for the president were reported to the Respondent for unemployment compensation tax purposes for the calendar year 2003.

5. The Petitioner is considered a subchapter s corporation for federal income tax purposes.  The Petitioner’s 2003 federal corporate income tax return lists on the Schedule K, Shareholders’ Shares of Income, Credits, Deductions, etc., ordinary income in the amount of $34,420.

Conclusions of Law:  
6. Section 443.036, Florida Statures states in pertinent part:

(20)  "Employing unit" means an individual or type of organization, including a partnership, limited liability company, association, trust, estate, joint-stock company, insurance company, or corporation, whether domestic or foreign; the receiver, trustee in bankruptcy, trustee, or successor of any of the foregoing; or the legal representative of a deceased person, which has or had in its employ one or more individuals performing services for it within this state. 

(a)  Each individual employed to perform or to assist in performing the work of any agent or employee of an employing unit is deemed to be employed by the employing unit for the purposes of this chapter, regardless of whether the individual was hired or paid directly by the employing unit or by an agent or employee of the employing unit, if the employing unit had actual or constructive knowledge of the work. 

*     *     *

(c)  A person who is an officer of a corporation, or a member of a limited liability company classified as a corporation for federal income tax purposes, and who performs services for the corporation or limited liability company in this state, regardless of whether those services are continuous, is deemed an employee of the corporation or the limited liability company during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services. Services are presumed to be rendered for the corporation in cases in which the officer is compensated by means other than dividends upon shares of stock of the corporation owned by him or her. 

(d)  A limited liability company shall be treated as having the same status as it is classified for federal income tax purposes. 

7. Section 443.036 (40)(a), Florida Statutes provides:

"Wages" means all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash. The reasonable cash value of remuneration in any medium other than cash shall be estimated and determined in accordance with rules prescribed by the division. 

Florida Administrative Code Rule 60BB-2.025, provides in pertinent part:

(2) Wages Paid. For the purpose of this section wages have been paid when the wages are:

(a) Actually received by the worker; or


     (b) Made available so they may be drawn upon by the worker; or

     (c) Brought within the control and disposition of the worker, even if not possessed by the worker.

8. The evidence in this case shows that the Petitioner is treated as a subchapter S corporation for federal income tax purposes.  The Petitioner’s sole stockholder is the president. During 2003, the president/stockholder controlled and operated the Petitioner’s business. The president/stockholder performed services for, and was employed by, the Petitioner. The president/stockholder performed such services for the Petitioner’s business as are ordinarily compensated by wages.  The Petitioner made no payments to the president in the usual form of wages during 2003.  The president/stockholder did, however, control the funds of the business and accept distributions from the funds of the business; the stockholder was free of will to control and dispose of those distributions.

9. The Internal Revenue service made a prior ruling concerning stockholders who were corporate officers of a small business corporation as is the Petitioner. Under Section 3121-Definitions (Federal Insurance Contributions Act), Revenue Ruling 74-44, it was held in general that when corporate officers in such circumstances arranged to receive a distribution of the corporation’s earnings and profits as “dividends” instead of reasonable compensation for services that they performed, liability was incurred by the corporation for those payments under the Federal Insurance Contributions Act, the Federal Unemployment Tax Act (F.U.T.A.), and the collection of income tax. In addition, the IRS requires that the corporate officer perform “substantial services” before any distribution be converted.

10. Section 443.1216 Florida Statutes provides in pertinent part:

(1)(b)  Notwithstanding any other provision of this section, service for which a tax is required to be paid under any federal law imposing a tax against which credit may be taken for contributions required to be paid into a state unemployment fund or which as a condition for full tax credit against the tax imposed by the Federal Unemployment Tax Act is required to be covered under this chapter. 

12. Since the president accepted distributions from the funds of the business, and since he performed substantial services for the Petitioner, his ordinary income for 2003 is subject to F.U.T.A. in accordance with revenue ruling 74-44.  Although he chose to place that ordinary income “back into the business,” the income was made available to him to use as he saw fit. Since Florida Statutes hold income subject to F.U.T.A. subject to State unemployment compensation tax, then ordinary income subject to F.U.T.A. is subject to Florida unemployment compensation tax.  

13. Therefore, based upon the evidence, the ordinary income allocated to the president/stockholder for 2003, is considered remuneration for services performed as president/stockholder, and is subject to unemployment compensation tax.

Recommendation:  It is recommended that the determination dated March 2, 2005, be AFFIRMED.

Respectfully submitted on June 9, 2005.
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