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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

A scrivener’s error on the Recommended Order is corrected to reflect that the determination on appeal was dated December 28, 2004. 

In consideration thereof, it is hereby ORDERED that the determination dated December 28, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2005.

[image: image1.png]



	

	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 2572841
	

	LINH N NGUYEN
	

	NAIL SPA


	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-14800L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated December 23, 2004.

After due notice to the parties, a telephonic hearing was held on April 29, 2005, in Tallahassee, Florida.  In attendance were Ms. Lihn Nguyen representing the Petitioner, Ms. Dawn Leleszi representing the Respondent, and Ms. Crystal Collins, the Joined Party, representing herself.   

The record of the case, consisting of the digital recording of the hearing and the case file numbered as exhibits 1 through 8, is herewith transmitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. Except where indicated otherwise, the below listed facts pertain to all persons named as Nail Technicians that performed services for the Petitioner.

2. The Joined Party began work in May 2004 as a Nail Technician.  The Petitioner also had at least three other workers performing as Nail Technicians.  

3. The Joined Party did not sign any type of contract nor was the Joined Party provided with a written contract to delineate the relationship between the Joined Party and the Petitioner.

4. The Joined Party was not told that she was an independent contractor nor did she consider herself to be an independent contractor.

5. The Nail Technicians were required to possess licenses from the Florida Department of Business and Professional Regulation to operate as Nail Technicians.  

6. The Petitioner was required to have a business license that was issued by the county in which the business was located. The Nail Technicians were not required to have business licenses to operate in the Petitioner’s establishment. 

7. The Joined Party worked on a trial basis for two weeks, which was then extended an additional two weeks due to customers’ complaints regarding the Joined Party’s performance.

8. The Nail Technicians were at liberty to work elsewhere, without penalty, when not working for the Petitioner. 

9. The business could not operate without Nail Technicians.

10. At hire, the Joined Party was informed that she would be compensated at a rate of fifty percent of the receipts that resulted from the work she performed.  The Joined Party was paid weekly by way of a check drawn on the Petitioner’s bank account.

11. The Petitioner designated the Joined Party’s workdays to be Thursdays, Fridays, and Saturdays.  The business’ work hours were 10:00 a.m. until 7:00 p.m.  The Joined Party could arrive at work or leave at her leisure during the three days of her schedule.  The Joined Party was required to seek permission to be absent from work on her scheduled workdays.  The Joined Party did not receive pay if she did not work.  The Joined Party did not have a key to the establishment and could not work for the Petitioner except during regular business hours.

12. The Petitioner provided the Nail Technicians with workspaces, tables, chairs, and the chemicals that were required to do the job.  The Nail Technicians provided their own hand tools. 

13. The Petitioner provided the Joined Party with some training on how to perform pedicures. 

14. The Nail Technicians received the customers’ monies for services rendered and presented the monies along with tickets that described the services rendered to the Petitioner.  The Petitioner then determined the portion of the monies to be received by the Nail Technicians. 

15. In October 2004 the Petitioner began paying the Joined Party a sixty percent commission. 

16. The Joined Party was not at liberty to hire others to do her work. 

17. The Joined Party quit her job in October 2004 due to personal circumstances. 

18. The Joined Party received a form 1099 at the end of 2004 for her income tax reporting purposes.

Conclusions of Law:

19.
Section 443.036(19), Florida Statutes provides in pertinent part:

“Employment” subject to the other provisions of this chapter, means any service performed by an employee for the person employing him.

(a)
Generally.--

1. The term 'employment' includes any service performed prior to January 1, 1978, which was employment as defined in this subsection prior to such date and, subject to the other provisions of this subsection, service performed after December 31, 1977, including services in interstate commerce, by:

a.
Any officer of a corporation.

b.
Any individual who, under the usual common-law rules applicable in determining the employer-employee relationship, has the status of an employee. . . .

20.
The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2) The following matters of fact, among others, are to be considered:

(a)
the extent of control, which the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

21. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 197 (Fla. 1995).  

22. The Joined Party provided services for the Petitioner in a controlled state.  Although the Petitioner may have operated a very loose schedule, the Joined Party was expected to work on specific days and during the Petitioner’s normal business hours.  The Joined Party had very little latitude to vary her schedule or to determine when she was to provide services.  Further, the Joined Party did not have the authority to provide services at times other than as approved by the Petitioner during normal business hours.  The control of the Joined Party’s work schedule by the Petitioner is indicative of a master/servant relationship.

23. The testimony of the parties differed regarding the work schedule. After considering inconsistencies in the Petitioner’s testimony regarding this subject, the Joined Party’s testimony is considered more credible.

24. While the Nail Technicians were required to possess licenses to operate as Nail Technicians, the Petitioner held the license that allowed them to work in the county of the operation.  The requirements that the business have an operating license and that the Nail Technicians be allowed to work under that license instead of holding their own operating licenses indicate an employment relationship.
25. The Petitioner provided the work place and most of the tools necessary to perform the job.  Generally, independent contractors provide their own tools and operation bases.
26. The Joined Party provided services for the Petitioner that reflected the nature of the business.  The Petitioner was in the business of providing nail care for its customers.  Without Nail Technicians to provide those services, the Petitioner would have little reason to be in business.  The Joined Party was not offering a service unrelated to the normal operation of the business.  This aspect of the relationship is not indicative of an independent relationship with the Petitioner.

27. The length of time the Joined Party was to work with the Petitioner was not limited by contract, as no contract was indicated at hire.  The long term nature of the work of the Joined Party does not reflect the short term nature of a contractor hired to fulfill a temporary need of a business, or to complete work not normally done by a business’ employees.  This aspect of the relationship between the parties shows that the Joined Party was in an employment relationship with the Petitioner.   

28. While the Petitioner believed that the Joined Party was an independent contractor, the record does not establish that the Joined Party was informed at hire or that she believed she was independent.  This part of the relationship shows the Joined Party to be an employee.  As an independent contractor, a primary indicator would be the knowledge that the contractor would be aware of his/her responsibility to the contractee and to the various governments and taxing authorities.  The evidence in this case showed that the Joined Party had no such knowledge.

29. The Petitioner contended that the Joined Party was informed at the time of hire that she was an independent contractor.  The Joined Party contended that she was not informed and did not believe herself to be independent.  After considering the demeanor of the parties, the Joined Party’s testimony is considered more credible on this issue.

30.  The relationship between the Petitioner and the Joined Party contained many indicators of employment but very few indicators of an independent relationship.  Based on the manifest weight of the evidence, it should be concluded that the Joined Party was in an employee/employer relationship and not that of an independent contractor.

Accordingly, it is concluded that the Joined Party and those working as Nail Technicians were performing services in insured work and acting in the capacity of employees working for an employer.

Recommendation:  It is recommended that the determination dated December 23, 2004, be AFFIRMED.

Respectfully submitted on May 19, 2005.
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