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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated January 14, 2005, is AFFIRMED, except for the portion of the determination regarding ordinary income paid to Maury L. Carter for calendar year 2002, which is REVERSED.  

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated January 14, 2005, holding that remuneration to officers and other individuals performing services for the Petitioner are subject to unemployment compensation tax. After due notice to the parties, a hearing was held on March 17, 2005, in Orlando, Florida. 

The Petitioner was represented by the corporate secretary who also testified. The Respondent was represented by the senior tax specialist.  The tax auditor III testified on behalf of the Respondent.

The record of the case, including the digital recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages paid to them by the Petitioner as provided in Sections 443.036(21) and (44), Florida Statutes, and Rule 60BB-2.025(2), Florida Administrative Code.

Case History: The Respondent conducted an unemployment compensation random audit of the Petitioner’s records for the calendar years 2002 and 2003. As a result of that audit, the Respondent charged the Petitioner taxes for monies paid to two officers of the corporation, a clerical secretary, and a real estate sales person, and reported by the Petitioner on federal Forms 1099-MISC. In addition, the Respondent charged the Petitioner taxes based on another officer’s ordinary income. It is the taxes charged for these monies paid that the Petitioner protests.

Findings of Fact: 

1. The Petitioner is a Subchapter S corporation that has been doing business for about 15 years.

2. The Petitioner’s business is handling the development of real estate properties owned by the principals of the corporation.

3. During calendar years 2002 and 2003, Maury L. Carter served as the Petitioner’s director and corporate president; Daryl M. Carter served as director and corporate vice president; and Pamela L. Wray served as corporate secretary.

4. In addition to serving the Petitioner, Maury L. Carter and Daryl M. Carter are corporate officers of an affiliated business, Maury Carter and Associates, Inc., a brokerage firm.

5. During the calendar years 2002 and 2003, Daryl M. Carter performed about 60% of the services performed for Petitioner’s business. Maury L. Carter and Ms Wray each performed about 20% of the services performed for Petitioner’s business.

6. Maury L. Carter was not remunerated for services performed for the Petitioner during 2002, but did receive ordinary income of an unknown amount for that year.

7. For calendar year 2002, the Petitioner paid Daryl M. Carter $60,000, and recorded this single payment as miscellaneous income to Daryl M. Carter. The monies were paid to him as a real estate fee for work that was performed for the Petitioner by Mr. Carter as a broker.

8. For the calendar years 2002, and again for the calendar years 2003, the Petitioner paid Ms Wray  $4,500, and recorded these single payments as miscellaneous income for each year to Pamela L. Wray.  The Petitioner paid these monies to her as an incentive for services that she performed for the Petitioner.

9. Joan M. Fisher is a clerical secretary for Maury Carter and Associates, Inc., and is considered by that business to be its employee. The Petitioner does not consider Ms Fisher to be its employee. For the calendar years 2002 and 2003, the Petitioner paid Ms Fisher $2,500 each year, and recorded these single payments as miscellaneous income to Joan M. Fisher.  The Petitioner paid her for making herself available to the Petitioner to perform tasks such as making copies of documents, notarizing documents, and providing secretarial services at the direction of Daryl M. Carter.  The Petitioner did not know Ms Fisher to be operating as a business.

10. Jeffrey Douglas is a real estate sales person/broker. His license was not listed with Maury Carter and Associates, Inc. during the calendar year 2002. The Petitioner does not know how Mr. Douglas operated, whether as a salesperson or a broker, during 2002. For the calendar year 2002, the Petitioner paid Jeffrey Douglas $20,000 and recorded this single payment as miscellaneous income.  The monies were paid to him as a real estate development fee for work that was performed for one of the Petitioner’s projects. 

Conclusions of Law:  

11. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

12. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1)(a) The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

13. Maury L. Carter, Daryl M. Carter, and Pamela L. Wray were the Petitioner’s corporate officers during 2002 and 2003, and as such were employees as defined by law.  

14. Section 443.1217, Florida Statutes provides:

The wages as provided in this chapter include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.
15. All remuneration, paid to these officers as individuals for services performed for the corporation, constitutes wages and is subject to unemployment compensation tax.

16. Rule 60BB-2.035(5), Florida Administrative Code, states that with regard to protests of liability, “[T]he burden of proof shall be on the protesting party to establish by a preponderance of the evidence that the determination of the Agency was in error.”
17. Joan M. Fisher was remunerated for performing clerical services for the Petitioner as needed, and Jeffrey Douglas for real estate development.  There is no evidence that either individual was engaged in a business as a sole proprietor; they were performing the Petitioner’s business.  Therefore, the remuneration paid to each individual constitutes wages from the Petitioner and is subject to unemployment compensation tax.

18. Section 443.036(20) (c), Florida Statutes provides:

Any person who is an officer of a corporation and who performs services for such corporation within this state, whether or not such services are continuous, shall be deemed an employee of the corporation during all of each week of his or her tenure of office, regardless of whether or not he or she is compensated for such services. Services shall be presumed to have been rendered the corporation in cases where such officer is compensated by means other than dividends upon shares of stock of such corporation owned by him or her. 

19. The Internal Revenue service made a prior ruling concerning stockholders who were also corporate officers of a small business corporation such as is the Petitioner.  Under Section 3121-Definitions (Federal Insurance Contributions Act), Revenue Ruling 74-44, it was held in general that when corporate officers in such circumstances arranged to receive a distribution of the corporation’s earnings and profits as “dividends” instead of reasonable compensation for services that they performed, liability was incurred by the corporation for those payments under the Federal Insurance Contributions Act, the Federal Unemployment Tax Act, and for the collection of income tax. In addition, the IRS requires that the corporate officer perform “substantial services” before any distribution be converted.

20. Maury L. Carter was a corporate officer of the Petitioner, an S corporation, during 2002. He performed services for and was employed by the Petitioner. The Petitioner made no payments to him in the usual form of wages during 2002, but he did receive a distribution of ordinary income. However, Maury L. Carter did not perform substantial services for the Petitioner during that year, and therefore his ordinary income is not subject to unemployment compensation tax.

21. Therefore, based on the evidence in this case, it is concluded that remuneration paid to Daryl M. Carter, Pamela L. Wray, Joan M. Fisher, and Jeffrey Douglas, and not reported to the Respondent for the calendar years 2002 and 2003, are wages and subject to unemployment compensation tax.  No portion of the ordinary income distributed to Maury L. Carter for 2002 is subject to unemployment compensation tax.

Recommendation:  It is recommended that the determination dated January 14, 2005, be MODIFIED only to the extent that the Petitioner is not subject to tax for any portion of Maury L. Carter’s ordinary income for 2002. As MODIFIED, the determination is AFFIRMED.

Respectfully submitted on May 23, 2005.
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