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This matter comes before me for final Agency Order.

The Petitioner’s exceptions to the recommended order of the special deputy were received.  Counter exceptions were not received.

The issues before me are whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443.141(2) and/or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code and whether the Petitioner's tax rates were properly computed pursuant to Section 443.131, Florida Statutes, and Rules 60BB-2.026 and 2.031, Florida Administrative Code.

The special deputy’s findings of fact recite as follows:

1. All Pro of Yulee, Inc is a corporation which has been involved in the manufacture and sale of equipment trailers.

2. In 2003 a decision was made to separate the manufacture of the trailers into a separate corporation.  The Petitioner, Imperial Trailer Corp, was created for that purpose.

3. Effective July 5, 2003, employees involved in the manufacture of the trailers were transferred from All Pro of Yulee, Inc to Imperial Trailer Corp.

4. For the calendar quarter ending September 30, 2003, the Petitioner submitted an Employer’s Quarterly Report to report the wages paid by the Petitioner, Imperial Trailer Corp, and to pay tax on those wages.  The Petitioner listed the UT Account Number as “Applied For”, provided the Federal Employer Identification Number for Imperial Trailer Corp, and paid tax based on the tax rate assigned to All Pro of Yulee, Inc, which was .0013 at the time.

5. On or before December 15, 2003, a determination was mailed to the Petitioner as notification that it had met the liability requirements of the law, and assigning a tax rate of .0270.

6. On February 12, 2004, the Respondent received a Report to Determine Succession and Application for Transfer of Experience Rating Records from the Petitioner.  The application was signed and dated by the general manager identifying himself as president of both the predecessor and successor corporations on January 26, 2004.

7. On or before April 15, 2004, a determination was mailed to the Petitioner’s correct mailing address.  The determination denied the request for transfer of tax rate.  The Petitioner timely received the determination and mailed a letter of appeal on May 3, 2004.  The letter of appeal was not received by the Department of Revenue.

8. When the Petitioner did not receive an acknowledgement of the appeal, the president contacted the Department of Revenue by telephone.  On July 8, 2004, the president faxed a copy of the appeal letter to the Department of Revenue.

A review of the record reveals that the findings of fact contained in the recommended order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law.  The findings of fact are thus adopted in this order.  

Based on his findings of fact, the special deputy recommended that the determination be affirmed.  In exceptions filed by letter dated January 26, 2005, the Petitioner requests that its application for transfer of experience rating records signed and dated by its president on January 26, 2004, which was received by the Respondent February 12, 2004, be applied retroactively to its payroll that began July 5, 2003.  The Petitioner’s request for retroactive consideration is denied pursuant to Rule 38B-2.031(1)(a)2., Florida Administrative Code, which stated in pertinent part:

Partial Succession. Successor employers when applying for a transfer of employment records due to a partial succession must obtain the consent of the predecessor and, as outlined below, timely report all transfers of identifiable and segregable units. The Agency through its designee, the Department of Revenue, shall then determine the percentage of employment history to be transferred. A portion of the business shall not be considered to be segregable unless that portion is a distinct entity that could operate independently of the remainder of the business. Successor employers when applying for a transfer of employment records due to a partial succession, must additionally;

a. Establish that the records to be transferred are an identifiable and segregable unit and provide the date the unit being transferred first employed workers.

b. Ensure that complete and accurate information is filed with the Agency through its designee, the Department of Revenue, within ninety (90) days of the date the partial succession commenced, or the application shall be denied. 

Applying the provisions of law and regulation to the findings of fact, the special deputy recommended that the determination be affirmed. The conclusions of law reached by the special deputy reflect a reasonable application of the law to the facts and are adopted in this Order. As provided by Rule 38B-2.035(5), Florida Administrative Code, the Petitioner had the burden to show that the determination was in error.  The Petitioner did not meet that burden of proof.  

Section 120(57)(1), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law and interpretation of administrative rules over which it has substantive jurisdiction.  Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.
Having fully considered the record of this case, the Recommended Order of the special deputy, and the exceptions filed by the Petitioner, I hereby adopt the findings of fact and conclusions of law of the special deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated April 15, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of April, 2005.
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____________________________

Tom Clendenning

Deputy Director

Agency for Workforce Innovation

	PETITIONER:
	

	Employer Account No. - 2487070
	

	IMPERIAL TRAILER CORP
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-74205R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 15, 2004.

After due notice to the parties, a hearing was held on January 10, 2005, by telephone.  The Petitioner, represented by the general manager, appeared and testified.  The wife of the general manager testified as a witness for the Petitioner.  The Respondent was represented by a Tax Specialist II.  Two witnesses, both Revenue Specialist I, testified on behalf of the Respondent.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Neither party chose to submit Proposed Findings of Fact and Conclusions of Law.

Issue:   Whether the Petitioner's tax rates were properly computed pursuant to Section 443.131, Florida Statutes, and Rules 60BB-2.026 and 2.031, Florida Administrative Code.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443.141(2) and/or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code.

Whether the Petitioner's liability for unemployment compensation contributions was properly determined pursuant to Sections 443.1215, 1216, 1217, and 443.131, Florida Statutes.

Findings of Fact:  

9. All Pro of Yulee, Inc is a corporation which has been involved in the manufacture and sale of equipment trailers.

10. In 2003 a decision was made to separate the manufacture of the trailers into a separate corporation.  The Petitioner, Imperial Trailer Corp, was created for that purpose.

11. Effective July 5, 2003, employees involved in the manufacture of the trailers were transferred from All Pro of Yulee, Inc to Imperial Trailer Corp.

12. For the calendar quarter ending September 30, 2003, the Petitioner submitted an Employer’s Quarterly Report to report the wages paid by the Petitioner, Imperial Trailer Corp, and to pay tax on those wages.  The Petitioner listed the UT Account Number as “Applied For”, provided the Federal Employer Identification Number for Imperial Trailer Corp, and paid tax based on the tax rate assigned to All Pro of Yulee, Inc, which was .0013 at the time.

13. On or before December 15, 2003, a determination was mailed to the Petitioner as notification that it had met the liability requirements of the law, and assigning a tax rate of .0270.

14. On February 12, 2004, the Respondent received a Report to Determine Succession and Application for Transfer of Experience Rating Records from the Petitioner.  The application was signed and dated by the general manager identifying himself as president of both the predecessor and successor corporations on January 26, 2004.

15. On or before April 15, 2004, a determination was mailed to the Petitioner’s correct mailing address.  The determination denied the request for transfer of tax rate.  The Petitioner timely received the determination and mailed a letter of appeal on May 3, 2004.  The letter of appeal was not received by the Department of Revenue.

16. When the Petitioner did not receive an acknowledgement of the appeal, the president contacted the Department of Revenue by telephone.  On July 8, 2004, the president faxed a copy of the appeal letter to the Department of Revenue.

Conclusions of Law:  


9.  The following citations are applicable to the issue of whether the Petitioner’s appeal was timely filed.



Section 443.141(2)(b), Florida Statutes, provides:


Subject to the foregoing provisions of this subsection, the division shall by 
regulation prescribe the manner pursuant to which an employing unit which has 
been determined to be an employer may file an appeal and be afforded an 
opportunity for a hearing on such determination.  Pending such hearing, the 
employing unit shall file reports and pay contributions in accordance with 
§443.131.



Rule 60BB-2.035(3), Florida Administrative Code, provides:


All applications for review of tax rates and all protests of liability and 
reimbursement billing must be in writing, signed by the protesting party or an 
authorized representative, and should contain a short and concise statement of the 
facts and the grounds for disagreement.


(a)
Determinations will become final and binding unless application for review 
and protest is filed with the Division within 15 days from the mailing date of 
the determination.  If not mailed, the determination will become final 15 
days from the date the determination is delivered.

10. The testimony of the Petitioner’s president and his wife reveal that the letter of appeal was mailed to the Department of Revenue on May 3, 2004.  Although the Department of Revenue has no record of the letter being received, the Petitioner’s testimony is unrebutted.  Thus, the Petitioner’s appeal was timely filed.

11. The following citations are applicable to the issue of whether the Petitioner is entitled to a transfer of tax rate and whether the assigned tax rate was properly computed.

443.131(3)(f)3, Florida Statutes, provides:

The state agency providing unemployment tax collection services may adopt rules governing the partial transfer of experience rating when an employer transfers an identifiable and segregable portion of his or her payrolls and business to a successor employing unit. As a condition of each partial transfer, these rules must require the following to be filed with the tax collection service provider: an application by the successor employing unit, an agreement by the predecessor employer, and the evidence required by the tax collection service provider to show the benefit experience and payrolls attributable to the transferred portion through the date of the transfer. These rules must provide that the successor employing unit, if not an employer subject to this chapter, becomes an employer as of the date of the transfer and that the transferred portion of the predecessor employer's employment record is removed from the employment record of the predecessor employer. For each calendar year after the date of the transfer of the employment record in the records of the tax collection service provider, the service provider shall compute the contribution rate payable by the successor employer or employing unit based on his or her employment record, combined with the transferred portion of the predecessor employer's employment record. These rules may also prescribe what contribution rates are payable by the predecessor and successor employers for the period between the date of the transfer of the transferred portion of the predecessor employer's employment record in the records of the tax collection service provider and the first day of the next calendar year

60BB-2.031(1)2.b., Florida Administrative Code, provides that successor employers when applying for a transfer of employment records due to a partial succession must ensure that complete and accurate information is filed with the Agency through its designee, the Department of Revenue, within ninety (90) days of the date the partial succession commenced, or the application shall be denied. 

443.131(2)(a), Florida Statutes, provides that each employer whose employment record is chargeable with benefits for less than 8 calendar quarters shall pay contributions at the initial rate of 2.7 percent.

12. According to the Petitioner’s testimony Imperial Trailer Corp accepted responsibility for the manufacturing employees effective July 5, 2003.  Thus, the partial succession commenced on that date.  The Report to Determine Succession and Application for Transfer of Experience Rating Records was not received by the Department of Revenue until February 12, 2004.  It was signed and dated by the president on January 26, 2004.  Neither date is within 90 days of July 5, 2003, the date that the partial succession commenced.  Therefore, the application was properly denied.  The Petitioner has been properly assigned the initial tax rate of 2.7 percent.

Recommendation:  It is recommended that the Petitioner’s appeal be accepted as timely filed.  It is recommended that the determination dated April 15, 2004, be AFFIRMED.

Respectfully submitted on January 13, 2005.
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