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This matter comes before me for final Agency Order.

The issue before me is whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

The Petitioner’s exceptions to the recommended order of the special deputy were received by mail postmarked December 1, 2004.  Counter exceptions were not received. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The special deputy’s findings of fact recite as follows:

1. The Petitioner is a corporation involved in the manufacture of boats.  The Petitioner has been in business for approximately 33 years and employs approximately 35 employees.

2. In approximately August 2004 the Department of Revenue randomly selected the Petitioner for an audit of its 2003 books and records.  The tax auditor contacted the Petitioner and an appointment was set so that the tax auditor could visit the business to conduct the audit.

3. The Petitioner’s vice president introduced the tax auditor to the office manager as the individual who would provide any required information.  The office manager had been employed by the Petitioner since June 28, 2004.

4. The tax auditor examined a Form 1099-MISC contained in the Petitioner’s records.  An examination of the books revealed that the individual to whom the Form 1099-MISC had been issued, was paid $392.00 each week.

5. The tax auditor asked the office manager about that worker.  The office manager immediately produced an undated Independent Contractor Agreement which reads in its entirety “I, Tom Fickett, agree to supervise construction at the building four work site, starting July 10, 2003 and continuing for a minimum of one year.  At which time, if agreed by both parties, my contract will continue until terminated by either party.  I agreed to work for $392.00 per week, with pay increases at the discretion of management.”  The Independent Contractor Agreement bears the signature “Tom Fickett.”  The office manager had met that individual when he visited the business after he was no longer performing services for the Petitioner.  She was informed that he was the brother of the Petitioner’s corporate president.

6. Based upon his review of the Independent Contractor Agreement and the fact that the worker was paid on a regular basis, the tax auditor concluded that the worker was an employee of the Petitioner and not an independent contractor.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

The document submitted by the Petitioner did not identify disputed portions of the recommended order by page number or paragraph or identify the legal basis for its exception.  Rather, the Petitioner requests an opportunity to provide additional evidence and testimony, stating it was unaware the testimony of its representative was hearsay and could not be used as the basis for a finding of fact. In requesting another hearing, the Petitioner states it would have called another witness” if Miss Jacobson had been made aware that her relation of the incidents would not be taken into consideration as stated to her on the phone.”  A review of the audio record shows that the referenced statement was made at the end of the hearing with respect to submitting proposed findings of fact and conclusions of law, not the appearance of other witnesses or proffer of other evidence. In fact, at the beginning of the hearing, the Petitioner’s representative specifically stated she would call no witnesses.  It is noted that a pamphlet enclosed with the Notice of Hearing advised that special deputy hearings are conducted in accordance with Chapters 120 and 443, Florida Statutes, which prohibit the use of hearsay as a finding of fact.  The pamphlet advises parties to provide witnesses who can give a first-hand account of events, rather than one who presents testimony of what has been heard from others. Printed on the Notice of Hearing was a note stating:

IMPORTANT: Please review the Special Deputy Appeals Information pamphlet enclosed with this Notice of Hearing. Notify the deputy clerk immediately, at the number shown below, if a pamphlet is not received.  The pamphlet contains information to help you prepare for the hearing.  
The record contains no indication that the Petitioner failed to receive the pamphlet or so notified the deputy clerk.  In view of the above factors, the Petitioner’s request for another opportunity to present evidence is respectfully denied.  

Based on his findings of fact, the special deputy recommended that the determination be affirmed. A review of the record reveals that the findings of fact contained in the recommended order are based on competent, substantial evidence and the proceedings on which the findings were based complied with the essential requirements of the law. The special deputy’s findings are thus adopted in this order. The special deputy’s recommended conclusions of law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the special deputy, and the exceptions filed by the Petitioner, I hereby adopt the findings of fact and conclusions of law of the special deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated September 7, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of March, 2005.
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Tom Clendenning

Deputy Director
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated September 7, 2004.

After due notice to the parties, a hearing was held on November 10, 2004, by telephone.  The Petitioner, represented by the office manager, appeared and testified.  The Respondent, represented by a tax auditor, appeared and testified.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  The Respondent and the Petitioner waived their right to submit proposed findings of fact and conclusions of law.

Issue:   Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:
7. The Petitioner is a corporation involved in the manufacture of boats.  The Petitioner has been in business for approximately 33 years and employs approximately 35 employees.

8. In approximately August 2004 the Department of Revenue randomly selected the Petitioner for an audit of its 2003 books and records.  The tax auditor contacted the Petitioner and an appointment was set so that the tax auditor could visit the business to conduct the audit.

9. The Petitioner’s vice president introduced the tax auditor to the office manager as the individual who would provide any required information.  The office manager had been employed by the Petitioner since June 28, 2004.

10. The tax auditor examined a Form 1099-MISC contained in the Petitioner’s records.  An examination of the books revealed that the individual to whom the Form 1099-MISC had been issued, was paid $392.00 each week.

11. The tax auditor asked the office manager about that worker.  The office manager immediately produced an undated Independent Contractor Agreement which reads in its entirety “I, Tom Fickett, agree to supervise construction at the building four work site, starting July 10, 2003 and continuing for a minimum of one year.  At which time, if agreed by both parties, my contract will continue until terminated by either party.  I agreed to work for $392.00 per week, with pay increases at the discretion of management.”  The Independent Contractor Agreement bears the signature “Tom Fickett.”  The office manager had met that individual when he visited the business after he was no longer performing services for the Petitioner.  She was informed that he was the brother of the Petitioner’s corporate president.

12. Based upon his review of the Independent Contractor Agreement and the fact that the worker was paid on a regular basis, the tax auditor concluded that the worker was an employee of the Petitioner and not an independent contractor.

Conclusions of Law:
7.  The following citations of law are applicable in this case.

Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

8.  The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

9.  In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

10. The Petitioner has provided proof of an Independent Contractor Agreement.  The agreement, however, does not set forth any agreement other than the worker would be paid $392.00 per week and any pay increases were at the sole discretion of the Petitioner.  The fact that the Petitioner controlled the amount of pay does not indicate independence.

11. The office manager testified concerning what she had been told about the working relationship by other individuals.  That testimony is hearsay.  Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  Section 120.57, Florida Statutes.  The hearsay testimony of the office manager is not competent and is not sufficient to establish whether the worker was an independent contractor or an employee.

12. Rule 60BB-2.035(5), Florida Administrative Code, provides that the burden of proof is on the protesting party to establish by a preponderance of the evidence that the determination of the agency was in error.

13. No competent evidence has been presented to show that the determination of the tax auditor was in error.  Thus, it is recommended that the determination be affirmed.

Recommendation:  It is recommended that the determination dated September 7, 2004, be AFFIRMED.

Respectfully submitted on November 19, 2004.
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