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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated May 17, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of September, 2004.
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	Tom Clendenning

	Deputy Director
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 17, 2004.

After due notice to the parties, a hearing was held on July 8, 2004, by telephone.  The Petitioner was represented by its attorney.  The Respondent was represented by a Revenue Administrator from the Department of Revenue.  A Revenue Specialist III testified as a witness for the Respondent.  The Joined Party appeared and testified.  Proposed Findings of Fact and Conclusions of Law were received from the Petitioner.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the Petitioner by the Joined Party constitute employment pursuant to Section 443.036(21),  (27), and 443.1216, Florida Statutes.

Whether the Petitioner is required to reimburse the Unemployment Compensation Trust Fund for benefit payments made to the claimant, pursuant to Sections 443.1312 and 443.1313, Florida Statutes.

Findings of Fact:  

1. The Petitioner’s correct name is Anastasia Mosquito Control District of St. Johns County.  The Petitioner was created by a public referendum as a special tax district under Chapter 388, Florida Statutes, in December 1948.  The Petitioner is funded by ad valorem taxes and by grants from the State of Florida.

2. The Petitioner is governed by an elected board of commissioners which employs a director to administer the program.

3. The Joined Party began his employment with the Petitioner as a biologist on May 4, 1987.  On or about July 1, 1999, the Joined Party was appointed to the position of director by the board of commissioners.

4. As director it was the Joined Party’s responsibility to oversee and direct the operation of the program and to oversee and direct the activities of personnel.  He had the authority to hire and fire employees.  He was responsible for the day-to-day operation of the mosquito control district.  He did not have the authority to make policy but was responsible for administering the policies which were made by the board of commissioners.

5. As director of the mosquito control district he was not a state employee and he was not an employee of St. Johns County.  He was a nontenured employee of the Petitioner.

6. As a political subdivision the Petitioner does not pay unemployment compensation taxes to the State of Florida but is required to reimburse the Unemployment Compensation Trust Fund for the unemployment compensation benefits paid to individuals based on wages paid by the Petitioner.  The Petitioner is required to report wages paid to insured employees to the Department of Revenue.  The Petitioner reported the Joined Party’s wages to the Department of Revenue as insured employment.

7. On March 11, 2004, The Joined Party’s employment was terminated by a vote of the board of commissioners.

Conclusions of Law:  

Section 443.036(21), Florida Statutes, provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216(4)(c)4, Florida Statutes, provides in pertinent part that the employment subject to this chapter does not apply to service performed in the employ of a public employer if the service is performed by an individual in the exercise of duties in a position that, under state law, is designated as a major nontenured policymaking or advisory position, including a position in the Senior Management Service created under s. 110.402.

Section 443.036(35)(a), Florida Statutes, provides that “Public employer” means a state agency or political subdivision of the state.

The Petitioner’s creation was authorized by Chapter 388, Florida Statutes, which governs mosquito control districts created prior to July 1, 1980.  The Petitioner is a special district supported primarily by ad valorem taxes and, as such, is a political subdivision of the state.  That conclusion is consistent with the fact that the Petitioner is not required to pay unemployment compensation taxes on the wages paid to its employees but is required to reimburse the Unemployment Compensation Trust Fund for benefits paid.

Section 443.1313(1)(a), Florida Statutes, provides that each public employer shall reimburse the Unemployment Compensation Trust Fund for benefits paid to individuals based on wages paid by the public employer unless the public employer has elected to become a contributing employer.

As set forth in Section 443.1216(4)(c)4, Florida Statutes, positions in the Senior Management Service are not excluded from the exemption that applies to individuals who perform services in a position that, under state law, is designated as a major nontenured policy making or advisory position.  However, the Joined Party was not a member of the Senior Management Service and the inclusion of those positions in the cited paragraph of the law has no relevance in determining if the Joined Party worked in insured employment.  Therefore, it is necessary to determine if the position of director is, under state law, a position that is designated as a major policy making or advisory position.

Section 388.162, Florida Statutes, provides: Direction of the program.--The program shall be administered for the board of commissioners by a qualified person.  The Department shall establish minimum qualifications for employment of a director in accordance with the responsibilities attached to the position.

The above cited paragraph of the law does not designate the position of director as a major policy making or advisory position.  The Joined Party’s unrebutted testimony reveals that he did not have the authority to make policy.  He only had the authority to administer the policies created by the board of commissioners.  Therefore, it is concluded that the Joined Party was employed in insured employment by the Petitioner.  As set forth in Section 443.1313(1)(a), Florida Statutes, the Petitioner is required to reimburse the Unemployment Compensation Trust Fund for unemployment compensation benefits paid to the Joined Party.

The Petitioner’s proposed findings of fact, which are supported by the evidence and relevant, have been incorporated in substance in the findings of fact portion of this recommended order.  The proposed findings which are not supported by the evidence are discussed below.

Petitioner’s Proposed Finding 1. reads, “The Claimant Robert Betts was appointed as the Director of the Anastasia Mosquito control District of St. Johns County on June 29, 2001 or July 1, 2001.”  The unrebutted testimony of the Joined Party establishes that he began his appointment as director on June 29, 1999, or July 1, 1999.  The Petitioner’s proposed finding is not supported by the evidence and is respectfully rejected.

Petitioner’s Proposed Finding 8. reads, “Mr. Betts was terminated by the Board of Commissioners on March 11, 2003.”  The Joined Party’s unrebutted testimony reveals that he was terminated by the board of commissioners on March 11, 2004.  The Petitioner’s proposed finding is not supported by the evidence and is respectfully rejected.

Recommendation:  It is recommended that the determination dated May 17, 2004, be AFFIRMED.

Respectfully submitted on August 4, 2004.
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