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	PETITIONER:
	

	Employer Account No. - 2516226
	

	J G BILLIAS & SONS INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-35024L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated April 8, 2004, is modified to reflect that the Joined Party was an employee of the Petitioner and the effective date of the Petitioner’s liability for unemployment compensation taxes based on the Joined Party’s services is July 16, 2001.  It is noted that in a separate determination, not disturbed by this Order, the Petitioner’s account was relieved of benefit charges with respect to the Joined Party’s claim.  

DONE and ORDERED at Tallahassee, Florida, this _______ day of December 2004.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-35024L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 8, 2004.

After due notice to the parties, a hearing was held on June 8, 2004.  The Petitioner was represented by its attorney.  The vice president of the corporation, the president of the corporation, and the operator of the paint and body shop testified as witnesses for the Petitioner.  The Respondent was represented by a Revenue Administrator from the Florida Department of Revenue.  A Tax Auditor II from the Florida Department of Revenue testified as a witness for the Respondent.  The Joined Party did not participate because he had relocated and did not receive notice of the hearing.  After due notice to the parties a second hearing was held on August 16, 2004.  The Petitioner was represented by its attorney.  The corporate president and the operator of the paint and body shop testified as witnesses.  The Joined Party appeared and testified.  His girlfriend testified as a witness.  The Respondent did not participate.  The Petitioner submitted Proposed Findings of Fact and Conclusions of Law.  Proposed Findings of Fact and Conclusions of Law were not received from the Respondent or the Joined Party.  Those proposals that are relevant and are supported by the evidence are incorporated herein.  Those proposals that are rejected are discussed in the Conclusions of Law of this recommended order.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:
1. The Petitioner, a corporation, has owned a commercial building located in a residential area for approximately 29 years.  The building is zoned for residential purposes only; however, the Petitioner has obtained a consent order from the court which allows the Petitioner to operate an automotive repair shop.  The consent order provides that if the business is closed for more than six months, the building must be demolished.  The corporate principals are employed elsewhere and intend to operate the business after they retire.  Until that date it is in the Petitioner’s best interest to keep the business active.

2. The building is divided into two sections.  One section is set up as a paint and body shop.  The Petitioner has contracted with an individual to operate the paint and body shop as an independent contractor.  He has operated the paint and body shop for 27 years.  The other section of the building is set up as an automobile repair shop.  Over the years several individuals have operated the repair shop.  

3. In approximately June 2001 the Joined Party was unemployed and was told by a friend, who used to work at the Petitioner’s business, that the Petitioner might need some help.  The Joined Party went to the business location.  The repair shop was closed and no one was on the property other than the operator of the paint and body shop.  The body shop operator asked the Joined Party if he had his own tools.  The Joined Party replied that he had some tools in his van and that he had more tools in Alabama, from where he had just moved.  The approximate value of the Joined Party’s tools was $500.  The operator of the paint and body shop told the Joined Party that he would be paid $300 per week, that the hours of operation were from 8AM until 5PM, Monday through Friday, and from 8AM until 12PM on Saturday, and that he should report for work with his tools on the following day.

4. The Joined Party returned the following day as told by the paint and body shop operator.  The repair shop has an automotive lift and there were some tools in the shop.  The operator of the paint and body shop told the Joined Party how to complete repair orders.  He was told to charge customers $45 per flat rate hour.  He was told how to order repair parts, which were to be charged to the Petitioner’s account, and how to mark up the parts when charging the customer.  All of the proceeds were to be turned in to the Petitioner.

5. Because the principals are employed elsewhere, they only visit the business on Thursday, which is payday, and Saturday.  The Joined Party first met one of the principals on the Saturday after he began work.  He was told that he needed an occupational license and that if he could build the business up, he could make some good money.  He was required to sign a document which stated that the Petitioner would sub-contract automotive work to the Joined Party, which would be performed on the premises, and that the Joined Party agreed to furnish and utilize his personal tools and be responsible for his own safety and welfare while on or off the premises.  The agreement further stated that the Joined Party would be paid “a percentage of the net profit after deductions for parts, materials and taxes for all labor performed by said sub-contractor.”  That document is dated July 16, 2001.  The agreement is signed by the Joined Party and the body shop operator and is witnessed by the Petitioner’s vice president.

6. There was a telephone in the repair shop.  The telephone was in the Petitioner’s name.  The Petitioner paid all of the utilities, insurance and other expenses of the shop.  The Joined Party did not pay rent to the Petitioner.  All sales were made and reported under the Petitioner’s sales tax number.

7. In addition to owning the building, the Petitioner buys cars and restores them for resale.  The Joined Party was required to repair the cars purchased by the Petitioner.  During some weeks he spent all of his time repairing the Petitioner’s cars.  He was paid $300 each week for the weeks that he worked each day.  If the Petitioner was aware that he was absent from work, the time was deducted from his pay.  The Joined Party did not do a great amount of business and during some weeks the Joined Party did not have any earnings.  Even though there were no earnings, the Joined Party received his pay from the Petitioner.

8. Prior to working at the Petitioner’s shop the Joined Party had repaired cars for family members and friends.  His family members and friends had paid him in cash.  After entering into the relationship with the Petitioner, the Joined Party continued to do work for family and friends.  That work was performed off the Petitioner’s premises.  The Joined Party did not remit those earnings to the Petitioner or report those earnings to the Petitioner.  If the Petitioner had know about the work the Joined Party was doing off the premises, the Petitioner would have considered it to be a problem because the Petitioner was not receiving money for that work performed.

9. When the Joined Party was absent, he would usually notify the body shop operator.  Although he was never told that the body shop operator was his supervisor, the Joined Party thought of him as the shop foreman.  On occasion, the body shop operator gave him advice about how to repair cars.

10. The Joined Party did not always notify the body shop operator if he was not coming to work.  The body shop operator did not pay much attention to the Joined Party but he noticed that he frequently came to work late.  On several occasions he went over to the repair shop during the day and found that the Joined Party was not there.

11. The body shop operator warned the Joined Party about not calling in when absent.  On one occasion the body shop operator informed the Joined Party that he had been told by the Petitioner to tell him that he was fired.  However, the Joined Party was allowed to continue working.

12. The Joined Party lived with his girlfriend.  At times the Joined Party and his girlfriend did not get along and the Joined Party had no place to live.  He asked the Petitioner if he could stay in the shop.  Permission was granted.  At times, the Joined Party lived in the shop for weeks at a time.

13. At one point in time the Joined Party was told to increase the hourly flat rate charge from $45 to $48.  He complied.  The Joined Party continued to receive $300 each week after the rate increase.

14. For a period of time another mechanic assisted the Joined Party.  The Joined Party did not know that individual before he came to work in the shop.  The Joined Party did not hire nor pay the other mechanic.

15. At the end of the year the Joined Party received Form 1099-Misc from the Petitioner reflecting his earnings during the year, with no taxes withheld.

16. In approximately August 2002 the Joined Party gave two weeks notice that he was leaving for employment with a roofing company.

Conclusions of Law:  

Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

The Petitioner has submitted the written agreement, signed and dated July 16, 2001, as proof of the Joined Party’s independence.  The agreement does not establish whether or not the Joined Party was an employee or independent contractor.  In addition, he was not paid in the manner specified by the agreement.  The Petitioner’s testimony and documentary evidence in regard to the actual working relationship is not found to be credible.  The body shop operator testified that he is an independent contractor and that, although body shop workers come and go, he has worked alone for the last couple years.  He denied hiring the Joined Party.  However, the Joined Party’s written agreement, which was placed in evidence by the Petitioner, bears the signatures of the Joined Party and the body shop operator as the parties to the agreement.  It bears the signature of the Petitioner’s vice president as a witness to the agreement.  The Petitioner also submitted other similar agreements for other workers.  One of those agreements is signed and dated July 16, 2001, the same date as the Joined Party’s agreement.  Another submitted agreement is signed and dated August 2, 2001.  The Joined Party testified that the body shop operator used to line the workers up in the morning, including the Joined Party, and tell them what to do.  The body shop operator denied lining the workers up in the morning.  In response to a question from the Petitioner’s attorney about whether he provided supervision to the Joined Party on a daily basis, he first answered “Not exactly.”  He then changed his answer to “No.”  The Petitioner’s vice president was evasive and some of his answers were not responsive to the questions.  His testimony was inconsistent.  He testified that the Joined Party decided how much to charge for his work and that the Petitioner received a percentage of the work he performed.  He then testified that the Joined Party received approximately one-half of the labor charged as his earnings.  He then changed his testimony to approximately 40% paid to the Joined Party after the Petitioner deducted the expense of parts and insurance.  He later acknowledged that the Petitioner determined the mark up on the parts and that the Joined Party did not receive anything from that mark up.  When asked if it were true that the Joined Party was paid a flat fee of $300 per week he responded “Sometimes yes.”  When asked to explain his answer he replied that sometimes the Joined Party only showed up one or two days.  He further explained that the Joined Party was paid $300 per week rather than a percentage of the labor charge because business was not that great and that the Petitioner was hoping that the business would take off.  He also acknowledged that the Joined Party did not have earnings every week but was paid $300 during those weeks.  The Petitioner’s president testified that he went to the shop one Saturday and observed a person in the shop.  He asked the Joined Party who the person was and the Joined Party replied that the person had been hired to help him.  The president testified that he did not know the person's name and that he did not hire him nor pay him.  The body shop operator testified that he did not know the person, anything about the person, or whether the Joined Party ever had an assistant.  He testified that the Joined Party was always talking to someone in the shop but that it was not his problem.  The Joined Party testified that he did not know the person before the person started to work and that he did not hire him nor pay him.  The President further testified that he did not know whether the assistant had been hired and paid by the vice president.  Due to the inconsistencies in the Petitioner’s evidence, the Joined Party’s testimony has been accepted as factual.

It is apparent from the testimony that, although it may have been the Petitioner’s desire to make a profit, the primary business purpose was to preserve the property by having a business in operation whether the business was profitable or not.  To that end it was desirable to have control over the Joined Party.  He performed work on the Petitioner’s cars at the Petitioner’s location and at the Petitioner’s direction.  During many weeks the Joined Party was not available to work on customer’s cars because he was working solely on the Petitioner’s cars.  The Petitioner established the rate of pay, a wage of $300 per week.  The Petitioner supplied the location, all utilities including a telephone in the Petitioner’s name, all parts and supplies, an automotive lift, and collected and paid the sales tax under the Petitioner’s name.  The only thing provided by the Joined Party was tools with an approximate value of $500.  He received instructions from the Petitioner through the body shop operator.  He was warned by the Petitioner concerning his attendance through the body shop operator.  It would have been considered a problem if the Petitioner had known that the Joined Party was performing outside work for friends and relatives without remitting the money to the Petitioner.  These facts do not reveal that the Joined Party was independent.  Thus, it is concluded that he was an employee of the Petitioner.  Although the facts support a conclusion that the Joined Party was an employee of the Petitioner, there is insufficient evidence concerning whether other workers in the body shop or the automotive repair shop were employees of the Petitioner or independent contractors.

The Petitioner submitted Proposed Findings of Fact and conclusions of Law.  Discussion concerning rejected Proposed Findings of Fact follows:

That portion of Proposed Finding 1 which reads “He was to be paid by the job:” is not supported by competent evidence in the record and is rejected.  The undisputed evidence establishes that he was paid a weekly wage.

That portion of Proposed Finding 7 which states that the Joined Party was given no guidelines for writing estimates is rejected as not supported by the evidence.  The Joined Party was told how much to charge for labor and how much to charge for the parts.

That portion of Proposed Finding 10 which states that the Petitioner did not pay the Joined Party’s assistant is not supported by the evidence.  The President testified that he had no knowledge of the assistant being paid by the Petitioner but that he did not know if the vice president had paid the assistant.  In addition, the Joined Party’s testimony that he did not pay the assistant has been accepted as factual.

That portion of Proposed Finding 13 which states that the Joined Party was homeless at the time he approached the Petitioner for work is rejected.  The testimony of both the Joined Party and his girlfriend reveal that he was living in his girlfriend’s home at the time.

That portion of Proposed Findings 14 and 15 referring to the $300 weekly wage as an advance which would have to be repaid is rejected as not supported by the evidence which has been accepted as credible.

Recommendation:  It is recommended that the determination dated April 8, 2004, be MODIFIED.  As it relates to the Joined Party it is recommended that the determination be AFFIRMED.  There is insufficient evidence to address the issue of whether other workers are employees of the Petitioner.  It is recommended that the portion of the determination holding that the determination is retroactive to January 1, 2002, be MODIFIED to reflect that the determination is retroactive to July 16, 2001.

Respectfully submitted on October 27, 2004.
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