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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated April 16, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of December, 2004.
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	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 16, 2004.

After due notice to the parties, a hearing was held on August 12, 2004, by telephone.  The Petitioner was represented by its attorney.  The corporate president testified as a witness.  The Respondent was represented by a Tax Specialist from the Department of Revenue.  The Joined Party appeared and testified.  The Joined Party was represented by her daughter who also testified as a witness and served as a translator for the Joined Party.  Proposed Findings of Fact and Conclusions of Law were received from the Petitioner.  Those Proposed Findings of Fact are supported by the evidence and, where relevant, are incorporated herein.  Proposed Findings of Fact were not received from the Respondent or from the Joined Party.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which has operated a full service janitorial business since approximately 1997.  The Petitioner currently has twelve workers which it considers to be employees.  Those workers are clerical, administrative and management personnel, including one corporate officer who is active in the operation of the business.

2. The Petitioner has between 100 and 150 janitorial workers who perform the janitorial services.  The Joined Party was a janitorial worker and performed services from approximately June 2002, until February 29, 2004.  It is the status of the Joined Party and others performing services as janitorial workers that is at issue here.

3. The Petitioner does not advertise for janitorial workers.  The workers contact the Petitioner based usually on word-of-mouth.  The Joined Party’s son-in-law performed services for the Petitioner as a janitorial worker.  When he no longer wanted to do the work, the Joined Party contacted the Petitioner in an attempt to take over his work.  The Joined Party’s daughter was with her at the time of contact.

4. American Building Maintenance, the largest building maintenance company in America, has a contract with the Petitioner to clean numerous financial institutions in the local area.  In turn, the Petitioner has entered into verbal contracts with the janitorial workers, including the Joined Party, to perform the daily cleaning of the banks.

5. The individuals who contact the Petitioner for work as janitorial workers are required to fill out an information sheet, which is similar to the employment application that the Petitioner requires for employees.  The Petitioner is required by the financial institutions and American Building Maintenance to do a background check on each janitorial worker.  The information sheet requests information about education and past employment to facilitate the background check.

6. During the initial interview the Petitioner tells the prospective janitorial worker how much will be paid to clean each location.  The amount is not usually negotiable.  The Petitioner informs each prospect that they will be considered to be an independent contractor and that no taxes will be withheld from the pay.  There is no written contract.  The Joined Party signed a form which states “This letter certifies that we did not elect Worker’s (sic) Compensation coverage due to the fact that we are sole proprietors and/or Sub Contractor’s (sic) and have no direct employees working for us.”

7. When a janitorial worker accepts the Petitioner’s offer of work, the Petitioner provides the worker with a list of the bank locations and the cleaning specifications required by each bank.  The Petitioner takes the worker to each bank on the list so that the worker will know where each bank is located.  The Petitioner walks the worker through each bank and explains each cleaning duty required by the bank.  The Petitioner shows the worker how to operate the alarm system and how to lock the doors.  The Joined Party’s information sheet revealed that she did not have prior cleaning experience.  The Petitioner’s quality assurance manager, who did the walk through, demonstrated to the Joined Party how to clean the windows.

8. The Petitioner provides all the equipment and tools which are necessary to complete the work.  All of the cleaning supplies are provided by the banks.  Occasionally, the Joined Party needed cleaning supplies and had to purchase those supplies.  She was reimbursed by the Petitioner.

9. The janitorial workers are required to provide their own transportation and the Petitioner does not normally reimburse the workers for any of the transportation expense.  At one point in time the Petitioner offered the Joined Party another bank location to clean.  That bank is located on an island which is accessible by a toll bridge.  The Petitioner agreed to reimburse the Joined Party for the bridge tolls.

10. The Petitioner does not supervise the janitorial workers nor provide training for the janitorial workers.  The contracts that American Building Maintenance has with the financial institutions require American Building Maintenance to inspect each bank location at least once each calendar quarter.  On occasion, those inspections were performed by American Building Maintenance while the Joined Party was performing her janitorial services.

11. The Janitorial workers are required to clean each bank location Monday through Thursday and on Sunday.  They are provided with a key to each location and they are required to perform the cleaning services during each location’s non-business hours.

12. The Janitorial workers may work for a competitor and many do work for competitors.  Approximately 50% of the Petitioner’s janitorial workers are incorporated.  The Joined Party was not incorporated and she did not work elsewhere.

13. The Janitorial workers are not required to personally perform the work.  They may hire others to assist with the work.  However, the Petitioner requires that each worker complete an information sheet so that the Petitioner can comply with the background check requirement.  The janitorial worker is provided with a name badge for identification purposes.

14. The Joined Party’s two daughters assisted her with the cleaning every day.  Approximately two months after the Joined Party began cleaning the banks, the Petitioner became aware that one of the daughters was assisting her.  At that time the Petitioner required the daughter to complete an information sheet so that the Petitioner could complete a background check.  The daughter was not provided with a name badge.  The Petitioner was not aware that the second daughter was also working with the Joined Party.  The Petitioner did not pay the Joined Party’s daughters nor was the Joined Party reimbursed for any additional expense as a result of her daughters.

15. The janitorial workers are only paid for work performed.  If a janitorial worker notifies the Petitioner that he or she is unable to work, the Petitioner schedules a manAger to perform the work.  The janitorial worker is not paid for the work performed by the manager.  If a janitorial worker does not notify the Petitioner of his or her unavailability to work and the bank is not cleaned, American Building Maintenance is fined $200 by the bank.  American Building Maintenance passes that fine to the Petitioner who in turn passes it on to the janitorial worker who failed to perform the work.  A fine of $50 is assessed if an alarm is not set or if a door is left unlocked.

16. American Building Maintenance has a toll free number so that the banks may report any complaints about the janitorial service.  American Building Maintenance then notifies the Petitioner of each complaint.  The Petitioner then notifies the janitorial worker.  If a janitorial worker has multiple complaints from the same location, the Petitioner’s quality assurance manager is dispatched to visit the janitorial worker on the job to discuss the multiple complaints and to ensure that the complaints are resolved.

17. The Joined Party was paid as agreed upon at the time of hire.  No taxes were withheld from her pay.  She did not receive any fringe benefits such as paid sick time or paid vacation time.  She did not receive health or life insurance provided by the Petitioner.  At the end of each year the Joined Party’s earnings were reported by the Petitioner on Form 1099-MISC as non-employee compensation.  When the Joined Party filed her income tax return each year, she listed her income as self employment and deducted expenses such as car and truck expense.

18. The verbal agreements between the Petitioner and the janitorial workers may be terminated by either party at any time without incurring liability.  The Petitioner terminated the relationship with the Joined Party because of multiple customer complaints.

Conclusions of Law:  

Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

The only agreement between the Petitioner and the Joined Party was a verbal agreement.  The Petitioner has similar verbal agreements with the other janitorial workers, many of which are corporate entities.  The Joined Party’s agreement was that she would be an independent contractor, paid by the job, with no payroll taxes withheld from her pay.  The parties did abide by that agreement.  Throughout the relationship the Joined Party was treated as an independent contractor.  She was not trained or supervised.  She was not required to personally perform the work.  She did not have a precise work schedule.  The only requirement was that she had to perform the work during the non-business hours of the customers.  The Petitioner did not inspect the Joined Party’s work.  As long as the customer did not complain the Joined Party was free to determine when and how perform the work.  These facts reveal that the Petitioner was only concerned with the results of the Joined Party’s work and not the method of obtaining the results.  Whether a worker is an employee or an independent contractor is determined by measuring the control exercised by the employer over the worker.  If the control exercised extends to the manner in which a task is to be performed, then the worker is an employee rather than an independent contractor.  In Cawthon v. Phillips Petroleum Co., 124 So 2d 517 (Fla 2d DCA 1960) the court explained:  Where the employee is merely subject to the control or direction of the employer as to the result to be procured, he is an independent contractor; if the employee is subject to the control of the employer as to the means to be used, then he is not an independent contractor.

Based on the analysis of the facts of this case it is recommended that the Joined Party and others performing services for the Petitioner as janitorial workers, be found to be independent contractors and not employees of the Petitioner.

Recommendation:  It is recommended that the determination dated April 16, 2004, be REVERSED.

Respectfully submitted on October 25, 2004.
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