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O R D E R

This matter comes before me for final Agency Order.  

The issue is whether administrative and accounting services performed by the Joined Party and any other individuals working for the Petitioner under the same terms and conditions constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

This matter commenced after the Joined Party filed a claim for unemployment compensation benefits based on her services to the Petitioner. Upon learning the Respondent determined it liable for unemployment compensation taxes with respect to the Joined Party’s services, the Petitioner filed a written protest stating the claimant was an independent contractor rather than an employee. After due notice to the parties, the Petitioner, Joined Party and Respondent participated in a telephone hearing on June 23, 2004. The special deputy who presided over the hearing issued a Recommended Order on July 29, 2004.  Exceptions to the recommended order dated August 1, 2004, were received from the Joined Party. Counter exceptions were not received. 

The special deputy’s findings of fact recite as follows:

1. The Petitioner is a corporation engaged in the business of applying acrylic coatings, and the sales and installation of paver stones.  The Petitioner has been in business for approximately six years.  The Joined Party performed administrative and accounting services for the Petitioner from July 2002 until November 2003.

2. The Joined Party filed a claim for unemployment compensation benefits effective November 30, 2003.  She did not have wage credits from the Petitioner and filed a request for reconsideration of wage credits.  As a result, an investigation was assigned to the Department of Revenue on December 8, 2003.  The Department of Revenue contacted the Joined Party to obtain an Independent Contractor Analysis questionnaire but made no attempt to contact the Petitioner.  The Department of Revenue determined that the Joined Party was entitled to wage credits but did not issue a written determination or notify the Petitioner verbally of any determination.

3. A determination was issued by the Agency for Workforce Innovation holding the Joined Party disqualified from receiving unemployment compensation benefits based on her reason for separation from the Petitioner.  The Joined Party appealed that determination and the Petitioner received notice of a hearing to be held on March 26, 2004, involving the issue of the Joined Party’s separation from employment.  In that manner the Petitioner became aware that the Department of Revenue had determined that the Joined Party was an employee of the Petitioner.  The Petitioner filed a written protest on March 24, 2004.  It was that protest filed by the Petitioner that has led to the scheduling of this hearing.  It is the status of the Joined Party that is at issue here.

4. The Joined Party has operated a business as a sole proprietor for approximately 20 years, performing accounting and administrative services as well as web site design in recent years.  She operates her business under the fictitious name of Unicomp Computer Services.  Prior to moving to Florida, she operated her business in Illinois.  When she relocated to Florida she continued to service her Illinois clients while attempting to generate new clients in Florida.

5. The Petitioner has approximately 10 employees performing services as receptionist, office personnel, laborers, sealers, and truck drivers.  Prior to July 2002 an individual performed accounting and bookkeeping services for the Petitioner as an independent contractor.  That individual relocated and was not available to continue performing the bookkeeping and accounting functions.  In July 2002 the Petitioner placed an advertisement in the local newspaper in an attempt to hire a full time office manager, with accounting skills, at the pay rate of $12.00 per hour.  The Joined Party responded to that advertisement.

6. The Petitioner’s corporate vice president interviewed the Joined Party concerning her application for the office manager position.  The Petitioner utilized a customer database program on its computer system, however, none of the Petitioner’s employees knew how to use the program.  During the interview the Joined Party advised the vice president that she was familiar with the program.  She provided the vice president with her business card for Unicomp Computer Services, which identified the Joined Party as president, and offered to train the Petitioner’s employees for a fee of $15 per hour.  The vice president accepted the Joined Party’s offer.

7. It was the Joined Party’s intention to provide the training as an independent contractor through Unicomp Computer Services.  It was the Petitioner’s understanding that the Joined Party would perform those services as an independent contractor.  The Joined Party billed the Petitioner for her hours and the Petitioner paid the Joined Party from those invoices.  The Joined Party spent approximately one month training the Petitioner’s employees.  The Joined Party requested that the checks be made out to her personally rather than to Unicomp Computer Services.  The Petitioner complied with the Joined Party’s wishes and she was paid accordingly with no taxes withheld from her earnings. 

8. When the Joined Party completed training the Petitioner’s employees, the vice president asked her if she would like to take over the accounting and bookkeeping services which were previously performed by the independent bookkeeper who had relocated.  The Joined Party agreed to perform the bookkeeping, accounting and administrative services for the Petitioner as an independent contractor through her company, Unicomp Computer Services, for $15 per hour.

9. The Petitioner and the Joined Party agreed that the Joined Party would need to perform most of her services at the Petitioner’s office and that the balance of the services could be performed from the Joined Party’s home.  The Petitioner supplied the computer and the bookkeeping program to be used at the Petitioner’s office.  The Petitioner purchased a software program so that the Joined Party could access the Petitioner’s computer from Joined Party’s computer in her home.  The Joined Party also used her personal laptop computer while working at the Petitioner’s office.

10. The Joined Party used some of her own supplies such as paper, envelopes, pens, and pencils when performing services for the Petitioner.  She also used some of the Petitioner’s supplies.  She did not seek reimbursement for the use of her own supplies.

11. The Joined Party was not required to personally perform her services for the Petitioner. She was free to hire others to perform those services.  She used her husband to perform web design services for the Petitioner and billed the Petitioner at the rate of $25 per hour for those services.

12. While performing her services for the Petitioner the Joined Party gradually assumed additional duties.  In approximately October 2003 the vice president became aware that the Joined Party was billing the Petitioner for services, such as copy work, which could have been performed by one of the Petitioner’s employees at a lower rate of pay.  The vice president spoke to the Joined Party and asked her not to perform those services that were the responsibility of the Petitioner’s employees.  The Joined Party was offended by the request and in November 2003 she discontinued performing services for the Petitioner.  At all times during the Joined Party’s association with the Petitioner, the Joined Party considered herself to be an independent contractor.  However, during the last month the Joined Party began to feel that she may not be independent because the vice president had asked her not to perform certain duties.

13. At the end of each year the Joined Party prepared a Form 1099-MISC for herself and reported her income to the Internal Revenue Service as non-employee compensation.  When she filed her income tax return for each year, she combined her income from the Petitioner with the income she received from her other clients.  She reported that income as self employment and deducted expenses including automobile expenses, home as office expenses, advertising, insurance, office supplies, wages, taxes and licenses, repair and maintenance, utilities, meals, entertainment, bad debt, and depreciation.

14. Unicomp Computer Services has a website on which the Joined Party advertises the services which she is available to perform.  On that website the Joined Party included information about her current and past clients, including the petitioner.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Joined Party takes exception to Findings #5, 6, and 8-13 in the Recommended Order.  In each instance, the Joined Party urges that findings of fact recommended by the special deputy be replaced with findings that reflect the Joined Party’s point of view.  A review of the record establishes that each of the Special Deputy’s findings of fact is supported by competent evidence in the record, except for Finding 13. Although the special deputy found that the Joined Party prepared her own Form 1099-MISC at the end of each year, a review of the record reflects that another individual prepared the Joined Party’s 1099-MISC at the end of 2003, and that the Joined Party has not yet filed her 2003 Federal Tax return. Finding 13 is modified to reflect these corrections.  

A review of the record reveals that the findings of fact contained in the recommended order,  except for the finding corrected above, are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The special deputy’s findings, as modified above, are adopted in this order. The special deputy’s conclusions reflect a reasonable application of the law to the facts and are also adopted.  

The Joined Party takes exception to the special deputy’s Conclusions of Law, arguing that her version of the fact situation would lead to the conclusion that she was the Petitioner’s employee. This argument is respectfully rejected, as the conclusions reached by the special deputy reflect a reasonable application of the law to the facts previously adopted in this Order.  

Finally, the Joined Party submits additional evidence that may have been previously presented to the other parties in the case, but was not submitted to the special deputy by the Joined Party prior to or at the hearing. Pursuant to Section 120.57, Florida Statutes, the Final Order must be based solely on the record before the Special Deputy.  The proffer of additional evidence is respectfully rejected.  

Having fully considered the record of this case, the Recommended Order of the special deputy, and the exceptions filed by the Joined Party, I hereby adopt the findings of fact as modified above and the conclusions of law as set forth in the Recommended Order, a copy of which is attached hereto and incorporated herein.

Therefore, it is ORDERED that the determination dated March 24, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of December, 2004.
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____________________________

Tom Clendenning

Deputy Director

Agency for Workforce Innovation
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated March 24, 2004.

After due notice to the parties, a hearing was held on June 23, 2004, by telephone. The Petitioner was represented by its attorney.  The Petitioner’s vice president appeared and testified.  The Joined Party appeared and testified.  The Respondent was represented by a Revenue Administrator.  A Revenue Specialist testified as a witness for the Respondent.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

15. The Petitioner is a corporation engaged in the business of applying acrylic coatings, and the sales and installation of paver stones.  The Petitioner has been in business for approximately six years.  The Joined Party performed administrative and accounting services for the Petitioner from July 2002 until November 2003.

16. The Joined Party filed a claim for unemployment compensation benefits effective November 30, 2003.  She did not have wage credits from the Petitioner and filed a request for reconsideration of wage credits.  As a result, an investigation was assigned to the Department of Revenue on December 8, 2003.  The Department of Revenue contacted the Joined Party to obtain an Independent Contractor Analysis questionnaire but made no attempt to contact the Petitioner.  The Department of Revenue determined that the Joined Party was entitled to wage credits but did not issue a written determination or notify the Petitioner verbally of any determination.

17. A determination was issued by the Agency for Workforce Innovation holding the Joined Party disqualified from receiving unemployment compensation benefits based on her reason for separation from the Petitioner.  The Joined Party appealed that determination and the Petitioner received notice of a hearing to be held on March 26, 2004, involving the issue of the Joined Party’s separation from employment.  In that manner the Petitioner became aware that the Department of Revenue had determined that the Joined Party was an employee of the Petitioner.  The Petitioner filed a written protest on March 24, 2004.  It was that protest filed by the Petitioner that has led to the scheduling of this hearing.  It is the status of the Joined Party that is at issue here.

18. The Joined Party has operated a business as a sole proprietor for approximately 20 years, performing accounting and administrative services as well as web site design in recent years.  She operates her business under the fictitious name of Unicomp Computer Services.  Prior to moving to Florida, she operated her business in Illinois.  When she relocated to Florida she continued to service her Illinois clients while attempting to generate new clients in Florida.

19. The Petitioner has approximately 10 employees performing services as receptionist, office personnel, laborers, sealers, and truck drivers.  Prior to July 2002 an individual performed accounting and bookkeeping services for the Petitioner as an independent contractor.  That individual relocated and was not available to continue performing the bookkeeping and accounting functions.  In July 2002 the Petitioner placed an advertisement in the local newspaper in an attempt to hire a full time office manager, with accounting skills, at the pay rate of $12.00 per hour.  The Joined Party responded to that advertisement.

20. The Petitioner’s corporate vice president interviewed the Joined Party concerning her application for the office manager position.  The Petitioner utilized a customer database program on its computer system, however, none of the Petitioner’s employees knew how to use the program.  During the interview the Joined Party advised the vice president that she was familiar with the program.  She provided the vice president with her business card for Unicomp Computer Services, which identified the Joined Party as president, and offered to train the Petitioner’s employees for a fee of $15 per hour.  The vice president accepted the Joined Party’s offer.

21. It was the Joined Party’s intention to provide the training as an independent contractor through Unicomp Computer Services.  It was the Petitioner’s understanding that the Joined Party would perform those services as an independent contractor.  The Joined Party billed the Petitioner for her hours and the Petitioner paid the Joined Party from those invoices.  The Joined Party spent approximately one month training the Petitioner’s employees.  The Joined Party requested that the checks be made out to her personally rather than to Unicomp Computer Services.  The Petitioner complied with the Joined Party’s wishes and she was paid accordingly with no taxes withheld from her earnings. 

22. When the Joined Party completed training the Petitioner’s employees, the vice president asked her if she would like to take over the accounting and bookkeeping services which were previously performed by the independent bookkeeper who had relocated.  The Joined Party agreed to perform the bookkeeping, accounting and administrative services for the Petitioner as an independent contractor through her company, Unicomp Computer Services, for $15 per hour.

23. The Petitioner and the Joined Party agreed that the Joined Party would need to perform most of her services at the Petitioner’s office and that the balance of the services could be performed from the Joined Party’s home.  The Petitioner supplied the computer and the bookkeeping program to be used at the Petitioner’s office.  The Petitioner purchased a software program so that the Joined Party could access the Petitioner’s computer from Joined Party’s computer in her home.  The Joined Party also used her personal laptop computer while working at the Petitioner’s office.

24. The Joined Party used some of her own supplies such as paper, envelopes, pens, and pencils when performing services for the Petitioner.  She also used some of the Petitioner’s supplies.  She did not seek reimbursement for the use of her own supplies.

25. The Joined Party was not required to personally perform her services for the Petitioner. She was free to hire others to perform those services.  She used her husband to perform web design services for the Petitioner and billed the Petitioner at the rate of $25 per hour for those services.

26. While performing her services for the Petitioner the Joined Party gradually assumed additional duties.  In approximately October 2003 the vice president became aware that the Joined Party was billing the Petitioner for services, such as copy work, which could have been performed by one of the Petitioner’s employees at a lower rate of pay.  The vice president spoke to the Joined Party and asked her not to perform those services that were the responsibility of the Petitioner’s employees.  The Joined Party was offended by the request and in November 2003 she discontinued performing services for the Petitioner.  At all times during the Joined Party’s association with the Petitioner, the Joined Party considered herself to be an independent contractor.  However, during the last month the Joined Party began to feel that she may not be independent because the vice president had asked her not to perform certain duties.

27. At the end of each year the Joined Party prepared a Form 1099-MISC for herself and reported her income to the Internal Revenue Service as nonemployee compensation.  When she filed her income tax return for each year, she combined her income from the Petitioner with the income she received from her other clients.  She reported that income as self employment and deducted expenses including automobile expenses, home as office expenses, advertising, insurance, office supplies, wages, taxes and licenses, repair and maintenance, utilities, meals, entertainment, bad debt, and depreciation.

28. Unicomp Computer Services has a website on which the Joined Party advertises the services which she is available to perform.  On that website the Joined Party included information about her current and past clients, including the petitioner.

Conclusions of Law:  

Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law must be considered. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

The evidence reveals that there was no written contract between the Joined Party and the Petitioner.  The only agreement was verbal.  The best evidence of the intent of the parties is the fact that the Joined Party represented herself as president of Unicomp Computer Services.  In fact, the Joined Party’s business was not incorporated but was operated by the Joined Party as a sole proprietorship.  Although the Joined Party’s business card may have misled the Petitioner, it is clear that both parties believed, throughout the association, that it was an independent relationship.  The Joined Party clearly operated a business separate from the Petitioner.  She had other clients and advertised on her website that the Petitioner was one of her clients.  She had substantial business expenses which she reported to the Internal Revenue Service and deducted from her earned income.  She was not trained nor supervised by the Petitioner.  The rate of pay was negotiated between the Joined Party and the Petitioner.  She provided her own equipment and supplies and she billed the Petitioner for her services.  Based on the above facts it is concluded that the Joined Party was an independent contractor and not an employee of the Petitioner.

Recommendation:  It is recommended that the determination holding that the Joined Party was an employee of the Petitioner, which was appealed by the Petitioner on March 24, 2004, be REVERSED.

Respectfully submitted on July 29, 2004.
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