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	PETITIONER:
	

	Employer Account No. - 2489054
	

	CONSUMER CREDIT SERVICES INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-29936L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, the Petitioner’s appeal is accepted as timely.  It is ORDERED that the determinations dated March 24 and April 5, 2004, are modified. The portion of the determinations holding the  Joined Party was an employee of the Petitioner is affirmed, but modified to reflect that the liability for the Joined Party was effective April 28, 2003, rather than January 1, 2003.  The matter of whether the Petitioner is liable for contributions with respect to corporate officers, clerical workers, office managers, training directors, team leaders, floor managers, telemarketers, loan processors, probationary workers and any other class of workers performing services for the Petitioner is referred to the Department of Revenue for appropriate investigation and action.

DONE and ORDERED at Tallahassee, Florida, this _______ day of September, 2004.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-29936L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated March 24, 2004.

After due notice to the parties, a hearing was held on June 10, 2004, by telephone.  The Petitioner, represented by its attorney, appeared.  The corporate president, training director, office manager, and two floor managers, testified as witnesses for the Petitioner.  The Respondent was represented by a Revenue Administrator II from the Department of Revenue.  A Revenue Specialist II testified as a witness.  The Petitioner timely submitted Proposed Findings and Conclusions.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the petitioner constitute employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443.141(2) and/or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact:  

1. The Joined Party filed a claim for unemployment compensation benefits effective February 22, 2004.  Because the Joined Party did not have wage credits from his work with the Petitioner, an investigation was issued to the tax service provider, the Department of Revenue. That investigation was assigned to a Revenue Specialist in the Jacksonville office of the Department of Revenue. The Revenue Specialist attempted to contact the Joined Party without success. After contacting the Petitioner’s corporate president, the Department of Revenue issued the following determination: “We have reviewed the information submitted and have determined that the claimant and any other persons performing services are from the first day January 1, 2003.  Florida Statutes 443.06.  For the claimant only: April 28, 2003.”  The determination is indicated to have been mailed on March 24, 2004, and contains instructions for filing a written protest with the Department of Revenue at the address of the Department of Revenue in Jacksonville. The Petitioner’s corporate president mailed a letter of protest dated April 5, 2004, to “Unemployment Compensation Program” at an address in Jacksonville other than the address of the Department of Revenue. The recipient of that letter forwarded the letter to the Department of Revenue, but did not retain the envelope containing the postmark date.  On or before April 5, 2004, the Department of Revenue issued another determination to the petitioner which reads, “We have received additional information which has affected or changed your requirement for filing Employer’s Quarterly Reports (UCT-6) as indicated below. Liability begins 01/01/2003 rather than 08/01/2003 as you were previously notified.”  That determination also provided the Petitioner with appeal rights and states, “This letter is an official notification of the above determination and shall become conclusive and binding unless you file a written request for an appeal within twenty (20) days from the date of this letter.” The Petitioner filed a written protest by letter dated April 23, 2004.

2. The Petitioner is a corporation which has been active since 1998. The Petitioner made a subchapter S election with the Internal Revenue Service.  The Petitioner’s corporate president is a mortgage broker and the activity of the corporation is to market and process loans and mortgages.  The Petitioner hired individuals to work as telemarketers/loan processors and prior to November 1, 2003, considered those individuals to be independent contractors. The Petitioner hired other individuals to perform services as clerical workers, training directors, office managers, team leaders, and floor managers. The Petitioner considered all of those workers to be independent contractors prior to November 1, 2003.  The corporate president is active in the operation of the business and is compensated through dividends and bonuses.  The Petitioner has never recognized the corporate president as an employee. The Joined Party was hired on April 28, 2003, as a loan processor and was considered to be an independent contractor.

3. The Petitioner’s hours of operation are from 9AM until 8PM, Monday through Thursday and from 9AM until 3:30PM on Friday. The Petitioner assigns each loan processor to one of two work groups.  The work groups are assigned designated work hours and work days. However, prior to November 1, 2003, no record was kept concerning the hours worked by each member of the groups.

4. Certain loan processors were designated by the Petitioner to be team leaders and floor managers.  Those individuals provided training and assistance to members of the work groups. They monitored the telephone conversations between the processors and the customers and they reviewed paperwork completed by the loan processors to ensure that it was completed properly.  In return, the Petitioner provided the team leaders and floor managers with additional pay over and above commissions earned.

5. In approximately February 2003 the Petitioner appointed one of the loan processors to the position of training director.  As training director she was responsible for training, teaching, and assisting the new loan processors.  The loan processors were responsible for answering incoming calls and doing the clerical work necessary to process the loans.  She provided them with scripts, but they were not required to adhere to the scripts.  She taught them different sales techniques and provided them with suggestions about how to overcome objections.  She taught them how to process loans.  Within two months of February 2003, she wrote a training manual which was provided to each loan processor who was hired without prior experience.

6. When the Joined Party was hired he was informed that he would be on probation for a period of 90 days.  There were approximately 15 loan processors working for the Petitioner at the time the Joined Party was hired and he was assigned to one of the work groups.  The Joined Party was required to perform all of his assigned duties at the Petitioner’s main office.

7. On June 3, 2003, the Joined Party was presented with a written contract.  The contract is entitled Independent Contractor Agreement and the contract specifies that the time and hours of work are within the control of the Joined Party.  However, the contract also binds the Joined Party to be at service with the intention of accepting incoming calls during the hours of operation specified by the Petitioner. In addition, it binds the Joined Party to the necessary man-hours needed to complete the work specified by the Petitioner.  The contract prohibits the Joined Party from working with any other lender, mortgage broker, or mortgage banker while working with the Petitioner and for a period of three years after termination.

8. The contract binds the Joined Party to abide by the Petitioner’s policies and procedures manual, general office guidelines, or memos as issued from time to time.

9. Although the Joined Party was notified that he would be on probation for a period of 90 days after April 28, 2003, the written agreement further notified him that he would be on probation for a period of 90 days from June 3, 2003.  During the probation period the Petitioner required that the Joined Party maintain what the Petitioner considered to be an acceptable volume of business.  If the Joined Party failed to maintain an acceptable volume of business, the Petitioner could either terminate him or reduce his hours of work. Prior to November 1, 2003, the Petitioner never notified the loan processors what volume of business was considered to be acceptable and the probationary period was only selectively enforced.

10. The Petitioner determined the commission schedule and the amount of bonuses to be paid.  The Petitioner reserved the sole right to change or modify the terms of compensation.  No taxes were withheld from the Joined Party’s pay.

11. The contract between the Joined Party and the Petitioner could be terminated at any time, with or without cause, and without notice.  There was no penalty for termination other than the Joined Party would not be paid for work which had been completed but for which he had not yet been paid by the Petitioner.

12. In approximately August 2003 the Petitioner began reclassifying certain clerical workers from independent contractor to employee. On November 1, 2003, the mortgage loan processors were reclassified as employees. However, any worker on probation was still classified as an independent contractor. At some point in 2004 the Petitioner also began reclassifying probationary mortgage loan processors as employees. The Joined Party was reclassified to employee status effective November 1, 2003, and was terminated by the Petitioner on February 13, 2004.  

13. Prior to November 1, 2003, the working environment was more relaxed and casual. Since November 1, 2003, the Petitioner requires established work schedules and the employees are warned if they are late or absent. The Petitioner more closely monitors the activities of the employees and requires the loan processor employees to adhere to the scripts.  The employees are paid in the same manner as before, however, taxes are withheld from their pay.

Conclusions of Law:  

Section 443.141(2)(b), Florida Statutes, provides:

Subject to the foregoing provisions of this subsection, the division shall by regulation prescribe the manner pursuant to which an employing unit which has been determined to be an employer may file an appeal and be afforded an opportunity for a hearing on such determination.  Pending such hearing, the employing unit shall file reports and pay contributions in accordance with §443.131.

Rule 60BB-2.035(3), Florida Administrative Code, provides:

All applications for review of tax rates and all protests of liability and reimbursement billing must be in writing, signed by the protesting party or an authorized representative, and should contain a short and concise statement of the facts and grounds for disagreement.

(a)
Determinations will become final and binding unless application for review and protest is filed with the Division within 15 days from the mailing date of the determination.  If not mailed, the determination will become final 15 days from the date the determination is delivered.

The Determination issued by the Department of Revenue dated March 24, 2004, is incomplete.  The Petitioner’s corporate president protested that determination by letter dated April 5, 2004.  The determination of the Department of Revenue dated April 5, 2004, also appears to be incomplete.  It does not refer to any class of worker and apparently refers back to a prior determination other than the determination dated March 24, 2004.  The letter of April 5, 2004, is accepted as a timely protest.  The evidence reveals that the investigation which led to the determinations of March 24, 2004, and April 5, 2004, was initiated by the Joined Party’s unemployment compensation claim which was filed effective February 22, 2004.  Since the determinations do not address any specific class of worker, jurisdiction is accepted only as it relates to the services performed by the Joined Party.

Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law must be considered. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

The evidence presented in this case reveals that the Joined Party began performing services for the Petitioner on April 28, 2003, and that he entered into a written Independent Contractor Agreement on June 3, 2003.  Certain provisions of the agreement and the actual practice of the parties reveal that the agreement is not a valid indicator of the relationship.  The Florida Supreme Court held in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972) that; "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.

The Petitioner is in the business of marketing and processing loans and mortgages.  The Joined Party was hired to work as a telemarketer/loan processor.  The Joined Party’s duties were not separate from the Petitioner’s business but were an integral part of the Petitioner’s business.  The Joined Party was not in a distinct business.  That fact is supported by the written agreement which prohibits the Joined Party from working with any other lender, mortgage banker, or mortgage broker, not only while working with the Petitioner, but for a period of three years after termination.

The Joined Party was trained by a training director, team leader, and floor manager.  The team leader and floor manager monitored his calls and reviewed his work.  If the Joined Party needed assistance, it was provided by the team leader and floor manager.  The Petitioner assigned specific hours and days of work to the Joined Party.  Although the atmosphere may have been relaxed and casual and the hours of work were not strictly enforced, it was the Petitioner who determined the work schedule, not the Joined Party.  The Petitioner determined the place of work.  The Joined Party was required to perform his work at the Petitioner’s main office.  He was on probation for a period of 90 days or more.  The existence of a probationary period strongly indicates an intent to control the Joined Party and his on the job activities.  He was required to maintain a level of production which the Petitioner considered to be acceptable and if he failed to do so, his hours of work could be reduced or eliminated.  The relationship was subject to termination, with or without cause and without prior notice, at any time.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated:  "The power to fire is the power to control.  The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.

The facts of this case reveal that the Petitioner controlled the Joined Party as to the means and the manner of performing the work.  The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

Thus, it is concluded that the Joined Party was an employee of the Petitioner and not an independent contractor.

The Petitioner submitted Proposed Findings and Conclusions.  Those proposed findings that are supported by the evidence and which are relevant, are incorporated herein.

The Petitioner’s proposed finding 18 states that the Joined Party directly hired an administrative assistant to work under his supervision in the processing of his loans, that the Joined Party paid the administrative assistant, and that the Joined Party controlled the time she worked, the amount she was paid, and the work that she did.  The proposal is not supported by the evidence and is rejected.  No competent evidence was presented to establish that the person seen at the Joined Party’s work station was employed by the Joined Party or otherwise paid by the Joined Party.

Recommendation:  It is recommended that the determination dated March 24, 2004, be MODIFIED as it relates to the Joined Party.  It is recommended that the Joined Party be found to be an employee of the Petitioner beginning with his first date of employment, April 28, 2003, and that the Petitioner’s liability, as it relates to the Joined Party, be established as April 28, 2003.  It is further recommended that the Department of Revenue be ordered to issue such determinations as may be necessary to determine if corporate officers, clerical workers, office managers, training directors, team leaders, floor managers, telemarketers, loan processors, probationary workers, and any other class of worker, were employed in covered employment and to determine the effective date of liability for each class of worker.

Respectfully submitted on July 30, 2004.
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