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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated March 10, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2004.
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	Barbara K. Griffin

	Assistant Director
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Barbara K. Griffin, Assistant Director


OFFICE OF THE DIRECTOR

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent March 10, 2004.

After due notice to the parties, a hearing was held on May 14, 2004, by telephone.  The Petitioner’s corporate president appeared and testified.  The Joined Party appeared and testified.  The Respondent was represented by a Tax Audit Supervisor from the Department of Revenue.  A Revenue Specialist testified as a witness for the Respondent.   

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:    Whether services performed for the Petitioner by the Joined Party and other individuals constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.
Findings of Fact:  

1.  The Petitioner is a corporation that operates a commercial cleaning service.  The Petitioner has been in business for approximately three years.  The corporate president is active in the operation of the business and he performs a portion of the janitorial services for the Petitioner’s customers.  The Petitioner uses other workers to perform janitorial services and the corporate president considers those cleaners to be independent contractors.  The Petitioner has used as many as three such workers, including the Joined Party.  It is the status of the Joined Party and the others performing services as cleaners that is at issue here.

2.  The Joined Party heard through a third party that the Petitioner might have work available as a janitor or cleaner.  She had previously performed similar work.  She contacted the corporate president and inquired if he had any accounts that she could clean.  There were accounts available and they agreed to meet at the location of one of the accounts that was being cleaned by the corporate president.

3.  When they met at the account location, the corporate president advised her that he would pay her a flat amount for cleaning the accounts and that no taxes would be withheld from her pay.  The flat amount was based on what the corporate president estimated to be more than sufficient time to do the cleaning.  However, he informed the Joined Party that, if she had to spend more time than usual on a night due to an unusual problem, she should let him know and he would make up for it.  He told her which accounts she could clean and told her the total amount he would pay her.  Each of the accounts had specific requirements which were established by the account, such as the time frame for doing the cleaning and what services were required.  The corporate president provided that information to her and gave her the keys and security codes for each of the accounts she would clean.   

4.  The Joined Party received no training on how to clean the accounts and she was not instructed in what sequence to clean them.  However, she was bound by the guidelines provided by the customer.  All equipment and cleaning supplies were provided by either the customer or by the Petitioner.

5.  The Petitioner never supervised or even observed the Joined Party while she worked at the locations of the Petitioner’s customers.  The Petitioner never inspected the completed work.

6.  The Joined Party was not required to report her time worked or any other matters to the Petitioner.  However, she usually called the corporate president each day.  On one occasion the Joined Party kicked her foot through a door at a customer location.  That incident was reported to the corporate president.  The Petitioner repaired the damage at the Petitioner’s expense.  As a result of that incident the Petitioner lost the customer account.  The Petitioner took no action against the Joined Party.

7.  On occasion the Joined Party took her father with her to help her clean.  That was done without the Petitioner’s knowledge.  Both the Joined Party and the Petitioner believed that the Joined Party had the right to hire assistants without the Petitioner’s knowledge or consent.  Although her father never worked alone, the Joined Party believed that she had the right to hire substitutes to perform the work for her without the Petitioner’s knowledge or consent.

8.  As agreed verbally at the time of hire, the Joined Party was paid for her work on a bi-weekly basis.  No taxes were withheld from her pay and she did not receive any fringe benefits such as vacation, sick, or holiday pay.  At the end of the calendar year the Petitioner provided her with Form 1099-MISC for reporting nonemployee compensation.

Conclusions of Law:   Section 443.036(19), Florida Statutes provides in pertinent part:

“Employment” subject to the other provisions of this chapter, means any service performed by an employee for the person employing him.

(a)
Generally.--

1. The term 'employment' includes any service performed prior to January 1, 1978, which was employment as defined in this subsection prior to such date and, subject to the other provisions of this subsection, service performed after December 31, 1977, including services in interstate commerce, by:

a.
Any officer of a corporation.

b.
Any individual who, under the usual common-law rules applicable in determining the employer-employee relationship, has the status of an employee. . . .

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law must be considered. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 197 (Fla. 1995).

Although there was no written contract between the Petitioner and the Joined Party, there was a verbal agreement and the evidence reveals that both parties abided by the agreement.  The Joined Party was paid in the agreed upon manner, including the agreement that she would be responsible for the payment of her own taxes.  The method of pay does not establish that the intent of the parties was to develop an employer-employee/relationship.  To the contrary the evidence shows that the Petitioner made no attempt to control the Joined Party.  No training was provided other than an orientation concerning the different requirements set by the individual customers.  The Joined Party worked without supervision of any kind and, in fact, the Petitioner did not even inspect the completed work to determine if it was performed properly.

A strong indicator of employment is the requirement that the worker must personally perform the work.  There was no such requirement in this case.  The Petitioner did not care who performed the work.  Although the parties never discussed the hiring of assistants or substitutes to do the work, they both operated under the belief that the Joined Party was free to do as she wished and that she did not need to first gain the approval of the Petitioner.

Factors indicating both employment and independence can co-exist in either relationship.  There are factors in this case that indicate employment and there are factors that indicate independence.  The fact that the Petitioner accepted the responsibility for the Joined Party’s actions by repairing the damage which she caused indicates employment.  The facts that the work she performed was the business of the Petitioner, she had no investment in the business, and that the Petitioner provided the equipment and supplies, indicate employment.  However, the overall weight of the evidence reveals that the Joined Party was an independent contractor.

In the case of Richard T. Adams v. Department of Labor and Employment Security, 458 So. 2d 1161 (Fla. 1st DCA 1984), the Court determined the Department had authority to make a determination applicable not only to the worker whose unemployment benefit application initiated the investigation, but to all similarly situated workers.  No evidence was adduced showing any difference between the employment conditions of the applicant and the other workers.  The Court noted that Section 443.171(1), Florida Statutes, authorizes the Agency to administer the chapter; including the power and authority to require reports, make investigations, and take other action deemed necessary or suitable to that end.

Recommendation:  It is recommended that the determination dated March 10, 2004, be REVERSED

Respectfully submitted on May 18, 2004.
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	R. O. SMITH, Special Deputy
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