STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellee
R.A.A.C. Order No. 13-08931

vs.
Employer/Appellant

Referee Decision No. 0008772548-03U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the employer’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held
the claimant not disqualified from receipt of benefits and charged the employer’s
account.
Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.
The issue before the Commission is whether the claimant was discharged by
the employer for misconduct connected with work as provided in Section 443.101(1),
Florida Statutes.
The referee’s findings of fact state as follows:
The claimant worked for an online retail company as a production
employee technician from May 8, 2012, through July 24, 2013. It
was reported from two other witnesses that the claimant was
involved with a competing online company. The claimant was
questioned on July 24, 2013 and the claimant denied being
involved with the competing company. The claimant was
presented an addendum to the employee handbook which stated
that employees were not allowed to be involved with or participate
in competing companies and he refused to sign the document. The
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claimant was informed that he was being terminated due to
alleged insubordination because he refused to sign the
acknowledgement and due to alleged misconduct regarding being
involved with an online competing company.
Based on these findings, the referee held the claimant was discharged for
reasons other than misconduct connected with work. Upon review of the record and
the arguments on appeal, the Commission concludes the referee’s decision is not
supported by competent, substantial evidence and, therefore, is not in accord with
the law; accordingly, it is reversed.
Effective May 17, 2013, Section 443.036(30), Florida Statutes, states that
misconduct connected with work, “irrespective of whether the misconduct occurs at
the workplace or during working hours, includes, but is not limited to, the following,
which may not be construed in pari materia with each other”:
(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee. Such conduct may
include, but is not limited to, willful damage to an employer’s
property that results in damage of more than $50; or theft of
employer property or property of a customer or invitee of the
employer.
(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.
(c) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.
(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.
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(e)1. A violation of an employer's rule, unless the claimant can
demonstrate that:
a. He or she did not know, and could not reasonably
know, of the rule's requirements;
b. The rule is not lawful or not reasonably related to the
job environment and performance; or
c. The rule is not fairly or consistently enforced.
2. Such conduct may include, but is not limited to,
committing criminal assault or battery on another employee,
or on a customer or invitee of the employer; or committing
abuse or neglect of a patient, resident, disabled person,
elderly person, or child in her or his professional care.
The record reflects the claimant was discharged after he refused to sign a
document acknowledging that participating in a competing business during his
employment would result in termination. The evidence shows the employer, which
sells light-activated hula hoops, suspected the claimant of being involved in a
competing business. Because of this suspicion, the employer required each of its
employees to sign an addendum to its work rules which stated that participating in a
competing business during one’s employment or withholding information about
other employees competing with the employer would result in termination. The
document the employer asked its employees to sign specifically provides:
I hereby acknowledge that participating in a competing hoop
and/or party novelty business at any time during my employment
with [the employer] will be considered serious misconduct against
the interests of the company, and will result in termination of
employment.
I also acknowledge that any information I have about [the
employer’s] employees participating in a competing business will
be relayed to management as soon as possible, otherwise my
withholding of the information will be considered as participation
in the competing business and therefore as grounds for
termination of employment.
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Although each of the employer’s other employees signed the addendum, the
claimant refused. The manager advised the claimant that, if he did not sign the
document, he would be discharged. The claimant insisted he would not sign it and
was promptly discharged. The referee concluded the claimant’s refusal to sign the
document did not amount to misconduct connected with work. The referee, however,
did not provide an analysis as to why she concluded the claimant’s refusal did not
amount to insubordination. To the extent that the referee considered the addendum
a material alteration of the agreement of employment, however, the referee erred.
The document the employer directed the claimant to sign does not impose a
new, material obligation on the claimant. The document does not generally restrict
where the claimant may work while employed with the employer, and places no
limitations on the claimant’s ability to seek employment or pursue competitive
opportunities after his employment with the employer has ended. The employer’s
policy simply advises its employees of the common law duty of loyalty an employee
owes to his employer. That rule is stated in New World Fashions v. Lieberman, 429
So. 2d 1276, 1277, (Fla. 1st DCA 1983), where the court held, “[a]n agent may not,
without the principal's knowledge and consent, enter into any business in
competition with his principal and keep for himself any profit accruing from such
transaction.” Similarly, in Fish v. Adams, 401 So. 2d 843, 844 (Fla. 5th DCA 1981),
the court stated, “[t]he general rule with regard to an employee’s duty of loyalty to
his employer is that an employee does not violate his duty of loyalty when he merely
organizes a corporation during his employment to carry on a rival business after the
expiration of his employment. However, that employee may not engage in disloyal
acts in anticipation of his future competition, such as using confidential information
acquired during the course of his employment or soliciting customers and other
employees prior to the end of his employment.” Since there is no evidence that the
employer had previously expressly allowed the claimant to engage in competitive
business activities, the claimant was already under a duty not to compete with the
employer while employed. 1 We recognize that the addendum also required the
We have found no court decisions addressing this issue in reemployment assistance law. We note
that on two prior occasions, Florida appellate courts have considered whether the imposition of a
new non-competition agreement that applied post-employment provided good cause to quit. On both
occasions, the courts held that it did not. See Benson v. Unemployment Appeals Commission, 927
So. 2d 49 (Fla. 5th DCA 2006); Nelson v. Unemployment Appeals Commission, 927 So. 2d 190 (Fla.
2d DCA 2006). In Nelson, the court noted that while the agreement did not provide good cause to
quit, had the claimant therein refused to sign the agreement and been discharged, he would not
have been disqualified. Crucial to that decision was the fact that the claimant was being asked to
enter into an agreement that modified the terms of his engagement. An employee’s refusal to
comply with a newly implemented policy at the employer's request does not constitute misconduct
within the meaning of the reemployment assistance statute. See Swope v. Florida Industrial
Commission, 159 So. 2d 653 (Fla. 3d DCA 1963); Thomas v. United Parcel Service, Inc., 864 So. 2d
567 (Fla. 2d DCA 2004).
1
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claimant to report any information he was aware of regarding other employees
competing with the employer, but we do not view that directive as inconsistent with
the claimant’s fiduciary duty. Instead, it is a reasonable application of the duty of
loyalty, particularly where the employer had reason to believe that duty had been
violated. We conclude, in any event, that it was not a material modification of the
agreement of hire, once the claimant’s common law obligations to the employer are
considered.
Our courts have held that an employee’s obdurate or belligerent refusal to
comply with a valid work order amounts to misconduct sufficient to deny benefits.
See, e.g., Hinson Electrical v. Unemployment Appeals Commission, 914 So. 2d 1033
(Fla. 1st DCA 2005); Givens v. Florida Unemployment Appeals Commission, 888 So.
2d 169 (Fla. 3d DCA 2004); Boyd v. Ikon Office Solutions, Inc., 743 So. 2d 1152 (Fla.
3d DCA 1999); Clay County Sheriff's Office v. Loos, 570 So. 2d 394 (Fla. 1st DCA
1990); National Insurance Services, Inc. v. Unemployment Appeals Commission, 495
So. 2d 244 (Fla. 2d DCA 1986); Hines v. Department of Labor and Employment
Security, 455 So. 2d 1104 (Fla. 3d DCA 1984); Citrus Central v. Detwiler, 368 So. 2d
81 (Fla. 4th DCA 1979). In this case, the claimant’s refusal to sign a document in
which he agreed to comply with his common law duty not to compete with the
employer demonstrated a conscious disregard of an employer's interests and was a
deliberate disregard of the reasonable standards of behavior which the employer
expects of its employees. The claimant’s actions, therefore, amounted to misconduct
connected with work as defined under Section 443.036(30)(a), Florida Statutes.
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The decision of the appeals referee is reversed. The claimant is disqualified
from receipt of benefits for the week ending July 27, 2013, the five succeeding weeks,
and until he becomes reemployed and earns $3689. The employer’s account is
relieved of charges in connection with this claim. As a result of this decision of the
Commission, benefits received by the claimant for which the claimant is not entitled
may be considered an overpayment subject to recovery, with the specific amount of
the overpayment to be calculated by the Department and set forth in a separate
overpayment determination.
It is so ordered.
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