STATE OF FLORIDA
REEMPLOYMENT ASSISTANCE APPEALS COMMISSION
In the matter of:
Claimant/Appellee
R.A.A.C. Order No. 13-07961

vs.
Employer/Appellant

Referee Decision No. 13-55724U

ORDER OF REEMPLOYMENT ASSISTANCE APPEALS COMMISSION

This case comes before the Commission for disposition of the employer’s appeal
pursuant to Section 443.151(4)(c), Florida Statutes, of a referee’s decision which held
the claimant not disqualified from receipt of benefits and charged the employer’s
account.
Pursuant to the appeal filed in this case, the Reemployment Assistance
Appeals Commission has conducted a complete review of the evidentiary hearing
record and decision of the appeals referee. See §443.151(4)(c), Fla. Stat. By law, the
Commission’s review is limited to those matters that were presented to the referee
and are contained in the official record.
The referee’s findings of fact state as follows:
The claimant worked as an administrative assistant for the
employer, a repair service company, beginning on September 17,
2012. On April 10, 2013, the claimant had a discussion with one of
her supervisors regarding her work product. The claimant felt her
supervisor began yelling at her during the discussion so she
excused herself from the room to avoid further confrontation. The
employer believed the claimant’s behavior represented
insubordination and decided to separate her employment from the
organization. The claimant was discharged on April 11, 2013, for
alleged insubordination.
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Based on these findings, the referee held the claimant was discharged for
reasons other than misconduct connected with work. Upon review of the record and
the arguments on appeal, the Commission concludes the referee did not adequately
develop the record or address the employer’s evidence; consequently, the case must
be remanded.
Section 443.036(30), Florida Statutes (2012), states that misconduct connected
with work, “irrespective of whether the misconduct occurs at the workplace or
during working hours, includes, but is not limited to, the following, which may not
be construed in pari materia with each other”:
(a) Conduct demonstrating a conscious disregard of an
employer's interests and found to be a deliberate violation or
disregard of the reasonable standards of behavior which the
employer expects of his or her employee.
(b) Carelessness or negligence to a degree or recurrence that
manifests culpability or wrongful intent, or shows an intentional
and substantial disregard of the employer's interests or of the
employee's duties and obligations to his or her employer.
(c) Chronic absenteeism or tardiness in deliberate violation of a
known policy of the employer or one or more unapproved absences
following a written reprimand or warning relating to more than
one unapproved absence.
(d) A willful and deliberate violation of a standard or regulation
of this state by an employee of an employer licensed or certified by
this state, which violation would cause the employer to be
sanctioned or have its license or certification suspended by this
state.
(e) A violation of an employer's rule, unless the claimant can
demonstrate that:
1. He or she did not know, and could not reasonably
know, of the rule's requirements;
2. The rule is not lawful or not reasonably related to
the job environment and performance; or
3. The rule is not fairly or consistently enforced.
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The referee held the claimant was discharged for reasons other than
misconduct, reasoning that her actions of excusing herself from the room to avoid
further confrontation with her supervisor amounted to, at most, an isolated incident
of poor judgment. In so holding, the referee did not properly develop the record or
consider the employer’s evidence.
As a finder of fact, the referee has a duty to examine or cross-examine any
witness as is necessary to properly develop the record. Fla. Admin. Code R. 73B20.024(3)(b). It is incumbent upon the referee to develop the record and accurately
reflect the material testimony in the decision so that a reviewing body can evaluate
the case. Without the above-referenced information, the Commission is unable to
determine whether the referee correctly held the claimant disqualified from the
receipt of benefits.
A review of the hearing record reflects that the claimant was not discharged
solely because of the final incident. The employer's president testified that the
claimant had previously been insubordinate, was disruptive during other incidents,
and did not follow the chain of command. The record further reflects that the office
manager had also given the claimant verbal warnings prior to the final incident.
However, when the employer attempted to present additional testimony regarding
previous incidents and complaints from other employees, the referee erroneously
advised the employer that they were there to "discuss the final incident that resulted
in the claimant's separation" and that the complaints that the manager had received
from other employees were hearsay, unless the employer wanted to present those
employees as witnesses. The referee allowed the employer to present testimony
concerning an incident that involved the claimant hiring a temporary worker to help
her complete a marketing assignment that resulted in the claimant being
disciplined, but the referee did not properly consider the previous incidents in the
body of her decision. These actions indicate that the referee misapprehended the
extent to which the record needed to be developed.
While the employer’s evidence may have been hearsay regarding the substance
of the complaints received by the manager, such evidence is still admissible and can
be considered by the referee, provided it is accorded the weight it deserves. If it is
admissible hearsay, it must be considered as to whether it supports a finding that
the claimant had previously engaged in acts which, collectively with the final
incident, constituted misconduct within the meaning of the reemployment assistance
law. Even if it is not hearsay admissible for a material finding, it should still be
considered as to issues such as the credibility of the parties and the light in which
the final incident should be viewed. If the prior incidents tend to suggest the
claimant habitually acted in a certain way, such evidence is admissible under the
relaxed evidentiary standard of Section 443.151(5)b., Florida Statutes, as to the
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issue of the claimant’s behavior in the final incident. Finally, we note that claimants
and employers interact with each other based on their history of working together.
A claimant or employer will, and often is entitled to, interpret current events based
on past experiences, and the referee should consider this background when
interpreting the evidence before him or her.
For these reasons, the Commission concludes the decision must be vacated and
the case remanded for the referee to consider the totality of the claimant's
employment record and determine whether the discharge was for misconduct. The
referee is to convene a supplemental hearing to allow the employer the opportunity
to present all of its evidence regarding the various reasons it took into consideration
when making its decision to discharge the claimant. If the employer’s evidence is
credited, the referee cannot conclude that the claimant was discharged for an
“isolated instance” of poor judgment, but must address whether the claimant’s
actions, when considered in the aggregate, amount to disqualifying misconduct. The
referee shall then render a new decision, resolving all material conflicts in the
evidence and addressing the claimant’s entitlement to benefits.
The decision of the appeals referee is vacated and the case is remanded for
further proceedings.
It is so ordered.
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